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In the United States District Court, for the North- 
ern District of California, Southern Division 


“ No. 262158 : 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation, 
Plaintiff, 
vs. 


JOHN URQUHART BIRNIH, an Individual Do- 
ing Business as BIRNIE ELECTRIC COM- 
PANY, MASSACHUSETTS BONDING 
AND INSURANCE COMPANY, a Corpora- 
tion, FIRST DOE, SECOND DOE, THIRD 
DOE, FIRST DOE COMPANY, SECOND 
DOE COMPANY, THIRD DOE COMPANY, 

Defendants. 


/COMPLAINT FOR DAMAGES FOR BREACH 
OF CONTRACT, FOR GOODS AND SERV- 
ICES, AND AGAINST PRINCIPAL AND 
SURETY UPON CONTRACT PERFORM- 
ANCE BOND 


Plaintiff complains of defendants above named, 
and for a First Cause of Action alleges that: 


di 
At all times herein mentioned, plaintiff was, and 
‘Now is, a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, 
and duly qualified and doing business in the State 
of California, with its principal place of business in 
the Northern District of California. 
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a Gi 
At all times herein mentioned, defendant, John 
Urquhart Birnie, also sometimes known and _ re- 
ferred to as John U. Birnie, was, and now is, a 
resident of the State of California, and was, and is, 
doing business in the Northern District of Calhfor- 
nia and elsewhere as Birnie Electric Company. 


IBDE, 

At all times herein mentioned, Massachusetts 
Bonding and Insurance Company, a corporation, 
was, and now is, a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Massachusetts, and duly qualified and doing business 
in the State of California, and particularly in th 
Northern District of California. 


IV. 

First Doe, Second Doe, Third Doe, First Do 
Company, Second Doe Company and Third Do 
Company are the fictitious names of defendant 
whose true names are unknown to plaintiff, anc 
plaintiff asks that when such true names are dis 
covered, that this Complaint may be amended by 
inserting such true names in the place and stead o 
such fictitious names, together with appropriat 
charging allegations. 


Vy. 
The amount involved in this litigation exceeds, ex 
clusive of interest and costs, the sum of $3,000.06 
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VI. 

On or about May 29, 1944, in Contra Costa 
County, California,.in the Northern District of Cali- 
fornia, plaintiff and defendant, John Urquhart Bir- 
me, doing business as Birnie Eleetrie Company, 
made and entered into a certain contract in writing, 
hearing date of May 29, 1944, designated Vessels 
Subcontract No. VS-14, under United States Mari- 
time Commission Contract No. MCc-15762. Said 
contract was subject to the approval of the United 
States Maritime Commission, and was duly ap- 
proved in writing by the United States Maritime 
Commission on or about August 3, 1944, in Contra 
Costa County, California, in said Northern District 
of California. A true copy of said contract is at- 
tached hereto, marked ‘‘Exhibit A,’’ and by refer- 
ence made a part hereof as though fully set forth 
herein. 

WAT. 

On or about August 10, 1944, plaintiff and said 
defendant duly executed an Addendum to said con- 
tract designated as Addendum No. 1 to Subcontract 
No. VS-14. Said Addendum No. 1 was subject to 
‘the approval of the United States Maritime Com- 
‘mission, and was duly approved in writing by the 
United States Maritime Commission on or about 
‘September 19, 1944. A true copy of said Addendum 
No. 1 is attached hereto, marked ‘‘Exhibit B,”’ and 
by reference made a part hereof as though fully set 
forth herein. 
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VIII. 

On or about October 19, 1944, plaintiff and said 
defendant duly exeented an Addendum to said con- 
tract designated as Addendum No. 2 to Subcontract 
No. VS-14. Said Addendum No. 2 was subject to 
the approval of the United States Maritime Com- 
mission, and was duly approved in writing by the 
United States Maritime Commission on or about 
October 28, 1944. A true copy of said Addendum 
No. 2 is attached hereto, marked ‘‘ Exhibit C,’’ and 
by reference made a part hereof as though fully set 
forth herein. 


EX 

On or about November 20, 1944, plaintiff and saic 
defendant duly executed an Addendum to said con 
tract, designated as Addendum No. 3 to Subcontraé 
No. VS-14. Said Addendum No. 3 was subject t 
the approval of the United States Maritime Com 
mission, and was duly approved in writing by th: 
United States Maritime Commission on or abov 
February 27, 1945. A true copy of said Addendur 
No. 3 is attached hereto, marked ‘‘ Exhibit D,’’ an 
by reference made a part hereof as though fully se 
forth herein. 


X. 

Plaintiff has fully and faithfully done and pei 
formed all acts and things on its part to be done 
performed under said contract and the said A 
denda thereto. 
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XI. 

Said contract contained a Special Provision No. 4, 
to which reference is hereby made, whereby said 
defendant agreed to account for and pay to plaintiff 
profits realized by said defendant in the perform- 
ance of the contract as determined by the United 
States Maritime Commission to be in excess of 10% 
of the total contract price, such amount so paid to 
become the sole property of the United States Mari- 
time Commission. 


XII. 

The work to be performed by said defendant un- 
der said contract and the Addenda thereto was com- 
pleted on or before March 26, 1946. After the com- 
pletion of such work, and on or about March 26, 
1946, the United States Maritime Commission deter- 
mined the amount of such excess profits under Spe- 
cial Provision No. 4, which said defendant agreed 
to pay to plaintiff for the benefit of the United 
States Maritime Commission, to be the sum of $190,- 
490.96, as follows: 


Stated Contract Price ................. $430,963.95 
‘Less, Final Contract Price, 


memomme Profit. ............-2..... 240,472.99 


iProfits in Excess of 10% of 
Stated Contract Price ............... $190,490.96 


XITLI. 
Plaintiff paid to said defendant prior to such de- 
termination by the United States Maritime Commis- 


8 John Urquhart Birnie, etc., vs. 


sion of the amount of excess profits, as aforesaid, 
the total sum of $389,419.56, which total sum was 
$148,946.57 in excess of said final contract price of! 
$240,472.99 as determined by the United States 
Maritime Commission, as aforesaid. 


ein , 

On or about June 19, 1946, plaintiff made a writ- 
ten demand upon said defendant for the payment to 
plaintiff of the said sum of $148,946.57, but said 
defendant has failed and refused, and still fails and 
refuses, to pay said sum, or any part thereof, t 
plaintiff, and there is now due, owing and unpaic¢ 
from said defendant to plaintiff, pursuant to saic¢ 
Contract No. VS-14 and the Addenda thereto, thé 
sum of $148,946.57. 


Wherefore, plaintiff prays Judgment against sai 
defendant as hereinafter requested. 


For a Second and Separate Cause of Action, plai 
tiff alleges that: 


i 

Plaintiff repleads all of the allegations containe 
in Paragraphs I to XIV, inclusive, of plaintiff 
First Cause of Action, to which reference is herek 
made, and the same are hereby incorporated and r 
ferred to in this Second Cause of Action and mac 
a part hereof as though the same were fully s 
forth herein. 


IT. 
On or about July 31, 1944, defendant, John Urq= 
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hart Birnie, doing business as Birnie Electric Com- 
pany, as principal, and defendant, Massachusetts 
Bonding and Insurance Company, as surety, for a 
valuable consideration, made, executed and delivered 
to plaintiff a certain Performance Bond No. C- 
28504, in favor of ‘‘The Permanente Metals Corpo- 
ration and the United States of America represented 
by the U.S. Maritime Commission as their interest 
may appear,’’ in the sum of $44,048.45 to secure the 


faithful performance by defendant John Urquhart 


Birnie, doing business as Birnie Electric Company, 
of said Contract No. VS-14, and all modifications 
and extensions thereof. Said Performanee Bond 
was, and is, by its terms binding upon said principal 
and surety, jointly and severally, and has been at 
all times since said date, and now is, in full force 


and effect. A true copy of said Performance Bond 


is attached hereto, marked ‘‘ Exhibit E,’”’ and by ref- 
erence made a part hereof as though fully set forth 
herein. 
IT. 
On or about August 28, 1944, defendant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, as principal, and defendant, Massachu- 


setts Bonding and Insurance Company, as surety, 
for a valuable consideration, made, executed and 


delivered to plaintiff a certain Performance Bond, 
No. C-28589, in favor of ‘‘The Permanente Metals 
Corporation and the United States of America rep- 
resented by the U.S. Maritime Commission as their 
interest may appear,’’ in the sum of $150,754.22, to 
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further secure the faithful performance by defend 
ant, John Urquhart Birnie, doing business as Birni 
Electric Company, of said Contract No. VS-14 an 
Addendum No. 1 thereto, and all modifications an: 
extensions thereof. Said Performance Bond was 
and is, by its terms binding upon said principal an: 
surety, jointly and severally, and has been at a. 
times since said date, and now is, in full force an 
effect. A true copy of said Performance Bond i 
attached hereto, marked ‘‘ Exhibit F,’’ and by refei 
ence made a part hereof as though fully set fort 
herein. 
IV. | 
On or about October 31, 1944, defendant, Mass: 
chusetts Bonding and Insurance Company, for 
valuable consideration, made, executed and deli 
ered to plaintiff an Endorsement to he attached ; 
and form a part of said Performance Bond N 
C-28504 and said Performance Bond No. C-2858 
whereby the coverage of each of said Performan 
Bonds was, and is, increased by $25,000.00 to furth 
secure the faithful performance by defendant, Jol 
Urquhart Birnie, doing business as Birnie Electi 
Company, of said Contract VS-14 and the Adden 
thereto. Said Endorsement has been at all tim 
since said date, and now is, in full force and effe}. 
A true copy of said Endorsement is attached here}, 
marked ‘‘Exhibit G,’’ and by reference made a pé 
hereof as though fully set forth herein. 


yy: 
On or about November 9, 1944, defendant, Jo 
Urquhart Birnie, doing business as Birnie Elect 
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Company, as principal, and defendant, Massachu- 
‘setts Bonding and Insurance Company, as surety, 
‘for a valuable consideration, made, executed and de- 
livered to plaintiff a certain unnumbered Perform- 
ance Bond in favor of ‘‘The Permanente Metals 
Corporation and the United States of America rep- 
‘resented by the U.S. Maritime Commission as their 
interest may appear,’’ in the sum of $87,566.38, to 
secure the faithful performance by defendant, John 
‘Urquhart Birnie, doing business as Birnie Electric 
Company, of said Contract No. VS-14, and all modi- 
fications and extensions thereof. Said Performance 
Bond was, and is, by its terms binding upon said 
principal and said surety, jointly and severally, and 
has been at all times since said date, and now is, in 
full force and effect. A true copy of said Perform- 
-ance Bond is attached hereto, marked “ Exhibit H,”’ 
| and bv reference made a part hereof as though fully 
set forth herein. 


Wherefore, plaintiff prays Judgment against said 
| defendants as hereinafter requested. 


Por a Third and Separate Cause of Action, Plaintiff 
alleges that: 
I. 
Plaintiff repleads all of the allegations contained 
in Paragraphs I, IT and IV of plaintiff’s First 
Cause of Action, to which reference is hereby made, 
and the same are hereby incorporated and referred 

to in this Third Cause of Action and made a part 
hereof as though the same were fully set forth 
herein. 
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ia 
Within two years last past, defendant, John U1-- 
quhart Birnie, doing business as Birnie Electrie¢ 
Company, became indebted to plaintiff in the sum of 
$1,545.66 for the agreed and reasonable value of 
goods furnished and services rendered by plaintiff 
to said defendant at said defendant’s special in- 
stance and request in the County of Contra Costa, in 
the Northern District of California. 


III. 

Plaintiff has made demands upon said defendant 
for the payment of said sum of $1,545.66, but said 
defendant has failed and refused to pay the sam 
to plaintiff, and the said sum is now due, owing anc 
unpaid. 


Wherefore, plaintiff prays judgment against sai¢ 
defendants as hereinafter requested. 


1. Against defendant, John Urquhart Birnie, do 
ing business as Birnie Electric Company, for th 
sum of $148,946.57, mentioned in the First Cause o 
Action, together with interest upon said sum unti 
paid, as allowed by law. 


2. Against defendant, John Urquhart Birnie, d 
ing business as Birnie Electric Company, and de 
fendant, Massachusetts Bonding and Insurance 
Company, jointly and severally, for the sum 
$148,946.57, mentioned in the said Second Cause 
Action, together with interest upon said sum unt 
paid, as allowed by law. 
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3. Against defendant, John Urquhart Birnie, do- 
ing business as Birnie Electric Company, for the 
sum of $1,545.66, mentioned in said Third Cause of 
Action, together with interest upon said sum until 
paid, as allowed by law. 


4. For costs of suit, and for such other and 
further relief as may be proper. 


/s/ BRUCE WALKUP, 
/s/ WILLIS 8. SLUSSER, 


THELEN, MARRIN, 
JOHNSON & BRIDGES, 
Attorneys for Plaintiff. 


EXHIBIT A 


The Permanente Metals Corporation 
(Shipyard Number Two) 
Post Office Box 1072 
Richmond, California 


United States Maritime Commission 
Contract No. MCe-15762 

Vessels Subcontract No. VS-14 

|Date: May 29, 1944 


The Permanente Metals Corporation, hereinafter 
‘referred to as Contractor, and Birnie Electric Com- 
‘pany, with offices located at 816 West 5th Street, 
Los Angeles, California, hereinafter referred to as 

Subcontractor, hereby agree that the following work 
Shall be performed for the compensation and upon 
the terms and conditions hereinafter set forth on the 
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face of this Subcontract, and including Articles 1 
through 44 of the Terms and Conditions attached to 
and made a part of this Subcontract ; | 


Work to Be Performed: 


Article 1. Degaussing—Subeontractor shall fur- 
nish all supervision, labor, equipment and materials, 
except such as may be furnished by the Unite 
States Navy necessary completely to fabricate and 
install the Degaussing System, including the de- 
gaussing troughs, covers, straps, cables, kick pipes 
bulkhead penetrations, junction boxes, control pan: 
els and wiring. 


Article 2. Radar—Subcontractor shall furnisl 
all supervision, labor, equipment and materials no 
furnished by Contractor or the United States Nav: 
completely to install the Radar System as outline 
by the United States Navy, except the pulling an 
strapping of cables that may run in the main cabl 
ways. 

Article 3. Voice Tube—Subeontractor shall fw 
nish all supervision, labor, equipment and materia 
not furnished by Contractor or the United Stat 
Navy, necessary completely to make and install a 
straps and hangers required throughout the Voi 
Tube System and shall mount all equipment fu 
nished with the Voice Tube. 


Article 4. Mechanical Telegraph—Subcontract 
shall furnish all supervision, labor, equipment a 
materials not furnished by Contractor or the Unitd 
States Navy necessary completely to make and 1 
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stall all straps and hangers required throughout the 

Mechanical Telegraph System, and mount all equip- 
ment furnished for the Mechanical Telegraph Sys- 
tem. 


Article 5. Mechanical Wireways—Subcontxactor 
shall furmish all supervision, labor, equipment, ma- 
chinery, tools of every description, and materials, 
not furnished by Contractor or the United States 
Navy, necessary completely to fabricate the wire- 
ways and install same on the vessel; said fabricating 
to be done at Subcontractor’s plant. 


Plans, Drawings and/or Specifications: 


Subcontractor shall perform said work in accord- 
ance with drawings and/or specifications herein 
mentioned under the numbers corresponding to the 
foregoing articles under ‘‘ Work to Be Performed.”’ 


Article 1. S81I-1, S81-2 and S81-3 
Article 2. S67-0-6 and S67-0-7 
Article 3. S65-4-3, S65-4-3-3 and S65-4-3-4 
Article 4. S65-4-8-1, S65-4-8-2, 
S65-4-8-3 and S-65-4-8 
Article 5. S62-2-9, S62-2-9-1, 
S62-2-9-2 and S62-2-9-3 


_ The Degaussing System shall be for the Single 
‘Serew Cargo Vessel—U.S.M.C. Design VC2-S-AP5, 
and Certificate of Acceptance by the United States 
Navy shall be required prior to delivery of each 
vessel. Detailed plans and working drawings shall 
be prepared by Subcontractor and must have ap- 


, 
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proval of Contractor, United States Maritime Com- 
mission and the United States Navy prior to fabri- 
cation and installation. | 

All installations of equipment shall be installed in 
accordance with the methods outlined by G.G.S. 
Plan No. V. 1665—S1-7-1, latest alterations. Minor- 
changes shall be made by Subcontractor at no ex- 
pense to Contractor. 


Location of Work: 

All instalation work shall be performed at the 
Contractor’s Shipyard No. 2, Richmond, California 
However, Subcontractor may do certain fabricating 
at its own plant. 


Items to Be Furnished by Contractor: 

Contractor shall install the cable from the De 
gaussing Control Panel to the Wheelhouse and pro 
vide the penetration at the Binnacle at the requirec 
locations and support said cable. 

All raw materials required for the installation o 
the Radar, Voice Tube and Mechanical Telegrap. 
shall be furnished by Contractor. 

Contractor shall provide space for the storage 7 
materials required for the work aforesaid togethe 
with electric power, light, water and air service, als 
crane service and such transportation as may t 
necessarv to haul wire reels and heavy parts ¢ 
equipment within the aforesaid shipyard. 


Work to Commence: 
Subcontractor shall commenee the aforesaid wo 
as directed by Contractor. 
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Work to Be Completed: 


Subcontractor shall perform said work in such 
manner as to keep abreast of Contractor’s construc- 
tion program. 

The schedule of estimated deliveries of the five 
vessels upon which Subcontractor is to perform said 
work is as follows: July 29, 1944; August 26, 1944; 
‘September 2, 1944; September 9, 1944; and Septem- 
ber 16, 1944. 


Compensation: 


Compensation for the performance of said work 
shall be paid to Subcontractor as follows, subject to 
‘the Terms and Conditions herein covering pay- 


ments: 
Per Vessel 


Article]. For completion of Degaussing System.......... $ 7,725.00 
_Article2. For completion of Radar System ................ 2,983.00 
Article 3. For completion of Voice Tube System.......... 666.00 


_ Article 4. For completion of Mechanical Telegraph.... 2,796.00 
Article 5. For completion of Mechanical Wireways.... 3,333.00 


LOM), ee $17,503.00 
Cost of bond at the rate of $6.65 per 
mimomsand Wollars .......2:2:.---s.22.ccs.ce-ecccssdlecee 116.38 
Grandetotal $17,619.38 


It is understood by the Contractor that the Sub- 
contractor has previously submitted bids on certain 
items of work in connection with the wiring of the 
Guns and Gun Control System, Gyros and Radios 
‘and that the Subcontractor has performed certain 
of this work on hull No. 552. It is hereby agreed 
‘that the Subcontractor shall be paid the following 
percentages of his bid price for such work: 
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er Cent or Subcontractor’s Amount 

Item Work Completed Bid Price Payable 
Guns <a 2% $2,129.00 $ 42.58 
Gun Controle. 2% 4,259.00 85.18 
GY!) oe wee 4% 2,818.00 112.72 
Radi Gre errr. 3% 4,541.00 136.23 


Bonds: Required (See Article 23). 
Liquidated Damages: None specified. 


Special Provisions: 


1. Subcontractor shall perform the aforesaid 
work on Hulls Nos. 552 to 556, inclusive, a total of 
five (5) vessels under Prime Contract No. MCe- 
15762. 


2. Contractor shall pay Subcontractor by 
monthly payments; said payments shall be based 
upon 90% of the sum due on progress estimates — 
made by the Subcontractor and approved by the 
Contractor. Contractor shall withhold ten per cent 
(10%) of such sums pending final determination of 
profits under this subcontract, as hereinafter pro- 
vided. 


3. Outstanding amounts, if any, due at the comm 
pletion of this subcontract are payable fifteen (15) 
days after final determination of such amounts as 
provided in this subcontract. 


4. Report of Cost—Excess Profits: The Sub 
contractor agrees to account for and pay to the Con 
tractor certain profits derived under this contrac 
and for such purposes agrees: 

(a) To make a report under oath to the Com 
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mission care of the Contractor upon completion of 
this contract, setting forth in the form prescribed 
by the Commission: the total contract price, the total 
cost of performing the contract, the amount of Sub- 
contractor’s overhead charged to such cost, the net 
profits and the percentage such net profit bears to 
the contract price, and such other information as the 
Commission shall prescribe ; 

(b) To pay to the Contractor profit as shall be 
determined by the Commission in excess of ten (10) 
per cent of the total contract price which amount 
Shall become the sole property of the commission ; 

(c) To make no subdivisions of any contract or 
subcontract for the same article or articles for the 
purpose of evading the provisions of this Article; 
and any subdivision of any contract or subcontract 

Involving an amount in excess of $10,000 shall be 

subject to the conditions prescribed in this article; 

provided that agreements for the purchase of mate- 
rial and/or for the rental of equipment shall not be 
considered as subdivisions of any contract or sub- 
contract within the meaning of this section; 

(d) That the books, files and all other records of 
the Subcontractor or any holding, subsidiary, affili- 

ated, or associated company, shall at all times be 
subject to inspection and audit by any person desig- 
nated by the Contractor or the Commission, and the 
premises shall at all times be subject to inspection 
by the agents of the Commission and Contractor. 

[t is further understood and agreed that the Com- 

‘Mnission shall prescribe the method of determining 
the Subcontractor’s profits: Provided, that, in eom- 
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puting such profits no salary of more than $25,000 - 
per year to any individual shall be considered as a 

part of the cost and no cost will be allowed which, 

in the judgment of the Commission, is not fair and . 
just or is in excess of a reasonable market price for 

commodities or goods or services purchased or 
charged. 

Although the accounting fer profits and payments’ 
to be made under the provisions of this Article shall 
be in accordance with the provisions of Section, 
505 (b) of the Merchant Marine Act, 1936, as 
amended and the regulations of the Commission 
issued pursuant thereto, the losses incurred in con- 
nection with the performance of this contract c 
not be used in connection with computing profits 
derived under any other contracts that the ae 
tractor may have with the Contractor or Commis- 
sion and losses incurred in connection with suck 
other contracts shall not be used in connection wit! — 
computing profits derived under this contract, 1 
being understood and agreed that the obligation o/ 
the Subcontractor to make payments under thi 
Article is contractual and that such payments shal 
in effect constitute a reduction of the amount of thr 
contract price which the Contractor is entitled t 


mae 


retain. 


5. The following changes shall be made in th 
following articles of the general Terms and Condi 
tions: 

(a) The last sentence of Article A, commencin 
“Tf partial termination of this order .. .’’ shall b 
deleted from said Terms and Conditions. 
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(b) In the last sentence of Article 17 B (2), the 
following language shall be added after the words 
“shall exclude’’ to. wit: ‘‘Any cost for interest on 
borrowings, and shall exclude... .’’ 

(c) The last sentence of Paragraph 17 C shall 
be deleted and the following sentences substituted 
in lieu thereof: ‘‘As directed by the Contractor, the 
Subcontractor will transfer and make delivery of 
such articles, materials, work in progress or other 
things not so retained or sold. Appropriate adjust- 
ment will be made for delivery costs or savings 
therein.’’ 


This Subcontract is subject to the approval of the 
United States Maritime Commission. 


THE PERMANENTE METALS 
CORPORATION, 
Contractor. 


By /s/ T. A. BEDFORD, 
Assistant General Manager. 


BIRNIE ELECTRIC 
COMPANY, 
Subcontractor. 


By /s/ JOHN URQUHART BIRNIE, 
Sole Proprietor. 
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Approved 8/3/45: 


THE UNITED STATES 
MARITIME COMMISSION, 


By /s/ C. V. FISHER, 
Material Controller. 


Approved as to Form: 


THE PERMANENTE METALS 
CORPORATION, : 


By /s/ LUCAS A. POWER, 
Legal Department. 


Revision No. 2 5-43 


Terms and Conditions 


Article 1. Items to Be Supplied by Contractor: Contractor 
agrees to supply, without charge to Subcontractor, at the site of 
work for use by Subcontractor in connection with the perform: 
ance of the work under this Subcontract, the items specified or 
the face of this subcontract. 

Article 2. Items to Be Supplied by Subcontractor: Subeon 
tractor agrees to supply at the location where the work is to ie 
performed at no charge other than the compensation provided or 
the face of this Subcontract, everything necessary for the com _ 
plete performance of this Subcontract, including all labor, tools 
implements, equipment, machinerv and materials, except suel 
as is to be supplied by Contractor as described on the face of thi 
Subcontract. 

Should the Subcontractor at any time during the performane 
of this Subcontract be delayed in the performance of the worl 
hereunder by reason of lack of materials or equipment to be ful 
nished by Subcontractor, the Contractor reserves the right upor 
written notice to Subeontractor to supply such materials or equip 
ment to the Subcontractor, and the cost of such materials and 
reasonable rental for the equipment shall he deducted from th 
amounts becoming due to Subcontractor hereunder. ‘ 

Article 3. No Representations to Subcontractor: It is dis 
tinctly understood and declared by the Subcontractor that thi 
Subcontract is made for the consideration set forth on the face 
this Subcontract and that the Subcontractor has by careful e3 
amination satisfied himself as to the nature and location of t 
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work to be performed, the eonformation of the ground, the ehar- 
acter, quality and quantity of the materials to be eneountered, the 
eharaeter of equipment and faeilities needed preliminary to and 
during the prosecution of the work, the general and loeal eondi- 
tions, and as to anv and all other matters and conditions whieh 
ean in any wavy affeet the work under this Subcontraet. No verbal 
agreement or conversation with anv offiecr, agent or employee of 
the Contractor either before or after the exeeution of this Sub- 
contract, shall affeet or modify any of the terms or obligations 
herein contained. 


Article 4. Municipal Fees and Deposits: Subcontractor 
agrees to secure all neeessary permits in connection with the per- 
formance of the work under this Subeontraet and to pay all mu- 
nicipal and other fees in eonneetion therewith, and agrees to 
furnish at its expense any and all bonds and eash or other deposits 
required by law or required by any lawful body having the right 
to make demand therefor. 

Artiele 5. Complianee With Applicable Governmental Stat- 
utes and Regulations: Subeontractor, its employees and all 
others acting under its direetion or control, shall at all times 
observe and eomply with, in so far as they may be applieable, 
any and all laws, ordinanees, statutes, rules and regulations of 
the United States and of the State of California and of their 
executive and administrative agencies and of any and all other 
governmental agencies having any jurisdiction over the work to 
be done hereunder, and shall also observe and comply with any 
‘and all rules and regulations of the Contraetor pertaining to the 
conduct of work at the shipyard site. 


Artiele 6. Plans, Drawings and/or Speeifieations: Subeou- 
tractor agrees fully to perform this Subecontraet to the entire sat- 
isfaction of Contractor and in strict conformance with any plans, 
drawings and/or specifications referred to or meorporated in this 
Subcontraet, or in any amendments or additions made to this 
Subcontract, and also in econformanee with any plans, drawings 
and/or specifications i in effect at the date of this-Subcontraet, re- 
quired by any lawful body having the right to demand that said 
‘work should be performed in the manner specified by such body. 


Article 7. Additional Drawings: Contraetor, in its disere- 
‘tion, may supply Subeontraetor with sueh additional plans, draw- 
ings, specifications and/or explanations as may be neeessary to 
further detail and illustrate the work to be done, and Subeontrac- 
tor agrees to eonform thereto. Subcontractor, where Contractor 
deems necessary, will furnish Contraetor with shop and/or work 
‘drawings showing details of work to be performed. 


Article 8. Deviation From Plans, Drawings, and/or Speeifica- 
fions: The Contractor may at any time by a written order and 
Without notice to Subcontractor’s sureties make ehanges in the 
‘plans, drawings and/or specifications of this Subeontract and 
Within the general seope thereof. Tf sueh changes cause an in- 
‘crease or decrease in the compensation due under this Subcon- 
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traet and/or in the time required for its performanee an adjust- 
ment shall be made and the Subcontract shall be modified in writ- 
ing aecordingly. If the Subcontraetor does not approve of the - 
adjustment in the amount due under this Subcontract and/or in — 
the time required for its performance, he shall so notify Contrac- — 
tor within ten (10) days of the receipt by Subcontractor of notice 
of the amount of the proposed adjustment. The work shall, never- 
theless, proceed in accordance with the order for changes and the 
adjustment of compensation and time shall be subsequently set- 
tled by negotiations between the parties. In determining the ad- 
justment of compensation, unit prices appearing on the face of 
this Subcontract will govern in so far as applieable to the extra 
work and/or changes. 

Subcontractor shall not be entitled to any payment for extra 
work and/or changes performed in connection with the work pro- 
vided for herein, unless such work shall have been authorized in 
writing by Contractor and approved by the United States Mari- 
time Commission. 

Article 9. Reeords, Aceounts and Audits: Subeontraetor 
agrees to keep one complete set of reeords and books of account 
on a recognized cost accounting basis satisfactory to the United 
States Maritime Commission and Contractor, showing the actual 
costs of Subcontractor of all items of labor, materials, equipment, 
supplies, services and other expenditures, of whatever nature, — 
made pursuant to the provisions of this Subcontract. 

The United States Maritime Commission and Contractor shal] 
at all times be afforded proper faeilities for the inspection and/o1 
auditing of all books, correspondenee, records, instructions, plans 
drawings, specifications, vouchers and memoranda of every de 
scription, of Subcontractor pertaining to the work hereunder. 

Article 10. Subcontractor Not Agent of Contractor: In the 
exeeution of the work provided for herein Subeontraetor shal’ 
operate as an independent Contractor and not as the agent o 
Contractor. 

Article 11. Superintendenee: Subcontractor agrees to desig 
nate, appoint and maintain a competent Superintendent who, o1 
behalf of Subeontraetor, shall have complete charge of all wor 
under this Subcontract. Subeontractor shall promptly advis 
Contractor in writing, giving the name, address and telephon 
nunber (dav and night) of sueh designated Superintendent an 
of anv changes from time to time in such superintendenec. 

Artiele 12. Performanee of Work: Subcontractor agrees 
proeeed with the work to be performed under this Subcontra 
and each and every part and detail thereof, in the best and mo 
workmanlike manner by qualified, careful and efficient worker 
and agrees to do the several parts thereof at sueh time and in su 
order as Contractor may direct and agrees to finish such work 
strict eonformanee with said plans, drawings and/or specifie 
tions, or any ehanges, modifications or amplifications ther 
made bv Contractor. 
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If the work done under this Subcontract proves to he defective 
» as to material and/or workmanship furnished by the Subeontrac- 
' tor, the Contractor shall notify the Subcontractor and may at its 
|diseretion give the Subcontractor a reasonable opportunity to 
eorreet or remedy such defeets by repair or replacement or may 
reject such defective materials and/or workmanship and replace 
them at the expense of the Subcontractor and deduce the amount 
»of such expense from any amounts due under this Subcontract. 
Jn no event shall Contractor be preeluded from pursuing any 
, other remedy which may be available against Subcontractor for 
_ such defeetive material or workmanship. 

Article 18. Hours of work: 

A. If the work to be carried on under this Subcontract is spe- 
eified on the face hereof as Facilitics or Maintenance A (not an 
integral part of Contractor’s vessels construction schedule), then: 

Subcontractor shall carry on his work six (6) days per week, 

‘legal holidays excepted, and one shift per day, not to exceed ten 
(10) hours for such shift. If, in order to complete the work pro- 
vided by this Subcontract within the time specified for comple- 
tion, it is necessary for Subecontractor’s operations to be carried 
»on more than six (6) days per week, more than one shift per day, 
and/or in excess of ten (10) hours per shift, no additional com- 
) pensation shall be paid to Subcontractor for such work. 
If, however, Contractor for his own purposes requires that Sub- 
eontractor’s operations be carried on more than six (6) days per 
i Week, or on legal holidays and/or more than one shift per day, 
_ and/or in excess of ten (10) hours per shift, an Extra Work Or- 
| der covering the additional wages, taxes, and compensation insur- 
ance shall be issued subject to the approval of the United States 
Maritime Commission. 


B. Ii the work to be carried on under this Subeontract is spe- 
eified on the face hereof as Vessels or Maintenance B (an integral 
part of Contractor’s vessels construction schedule), then: 

When necessary to keep apace with Contractor’s progress un- 
der Contractor's vessels construction schedule, Subcontractor’s 
operations hereunder shall be carried on seven (7) days per week 
including Saturdays, Sundays, and/or Holidays, on a one (1), 
two (2), and/or three (3) shift basis, and/or in excess of eieht 
(8) hours per shift. No additional compensation shall be paid be- 
cause of the necessity of performing work at other than the reeu- 
Tar hours of work, which are defined as the hours during which no 
Overtime or shift premium need be paid. 

Artiele 14. Inspection: Subcontractor agrees that represent- 
atives of the United States Maritime Commission or of the Con- 
traetor, or any person appointed by Coutractor or by the United 
States Maritime Commission, will be permitted to visit and in- 
Spect said work, or any part thereof, at all times and places dur- 
ing the progress of the work, and Subcontractor agrees to provide 
Sufficient, safe and proper facilities for such imspection. All mate- 
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rials and workmanship supplied in the performance of this Sub- 
contract shall be subject to inspection and tests and approval by 
the Contractor at any and all times during the manufacture or 
construction and at any and all places where such manufacture or 
construction is carried on. The Contractor shall have the right to 
reject materials and workmanship determined by it to be defec- 
tive, and require correction and replacement thereof, at no ex- 
pense to the Contractor. 

Article 15. Delays and Extensions: The time during which 
Subcontractor is delaved in the performance of work hereunder 
by the acts of omission or commission of Contractor or of the em- 
ployees or agents of the Contractor, or by the acts of God, or by 
the elements which Subcontractor could not reasonably foresee 
and provide against, or by other causes bevond Subcontractor’s 
eontrol, including without limitation shortage of materials or 
equipment, (provided that the Subcontractor has ordered all nee- 
essary materials and equipment at the proper times and used 
reasonable effort to obtain delivery of such materials and equip- 
ment at the time and in the order required to carry on the work 
properly) strikes, boyeotts, or like obstructive action by em- 
ployees or labor organizations, or lockouts, or other defensive 
action by other employers, whether general or individual, or by 
organization of other employees, shall be added to the aforesaid 
time of completion of said work, provided Subcontractor gives 
prompt written notice to the Contractor of the event causing such r 
delav. 

Subcontractor shall not be entitled to, and does hereby waive 
any and all damages other than those compensable under Article 
16, entitled ‘‘Suspension for Convenience,’’ which it may suffer 
by reason of Contractor hindering or delaying Subcontractor in 
the progress of said work, or any portion thereof. 

Article 16. Suspension for Convenience: The Contractor for 
his own convenience or for that of the United States Maritime 
Commission may suspend this Subcontract in whole or in part at 
any time by one day’s written or telegraphic notice to the Sub- 
contractor. Such notice shall state the extent and the effective 
date of such suspension, and on the effective date thereof Subcon- 
tractor shall promptly suspend such work to the extent specified 
and during the period of such suspension shall properly care for 
and protect all work and materials, housing and equipment or 
hand for construction under this Subeontraet. Subcontractor als 
shall promptly supply the Contractor copies of all outstanding 
orders for materials, equipment and services, and shall take suck 
action relative to such orders as may be directed by the Contrae 
tor. If the performance of the work is thus suspended, Subeon 
tractor shall be entitled to be reimbursed for all additional ex 
penses incurred by reason of such suspension as agreed upon by 
Contractor and Subcontractor and approved by the United Stat 
Maritime Commission. 


The Permanente Metals Corp., etc. 27 


Artiele 17. Termination for Convenience : 

A. The Contractor may, for his own convenience or that of 
the United States Maritime Commission terminate work under 
this Subcontract in whole or in part at any time by one day’s 
written or telegraphic notice to the Subcontractor. Such notice 
shall state the extent and effective date of such termination ; and 
on the effective date thereof the Subcontractor will, as and to the 
extent directed by the Contractor, stop work under this Subcon- 
tract and the placement of further orders or subcontracts here- 
under, terminate work under orders and subeontracts outstand- 
ing hereunder, and take any necessary action to protect property 
in the Subcontractor’s possession in which the Contractor has or 
may acquire an interest. If partial termination of this order 
resnits in any increase in the unit cost of articles or services to 
be completed thereafter, the Subcontractor may promptly re- 
quest, and the Contractor will make an appropriate, fair and 
reasonable adjustment in the price of such articles or services. 

B. If the parties cannot agree by negotiation within a rea- 
sonable time upon the amount of fair compensation to the Sub- 
contractor for such termination, the Contractor in addition to 
making prompt payment for articles delivered or services ren- 
dered prior to the effective date of termination will pay to the 
Subcontractor the following amounts without duplication : 


(1) The contract price for all articles or services which have 
been completed in accordance with this Subcontract and 
not previously paid for; 

(2) (i) The actual costs ineurred by the Subcontractor 
which are properly allocable or apportionable under ree- 
ognized commercial accounting practices to the termi- 
nated portion of this Subcontract including the cost of 
discharging liabilities which are so allocable or appor- 
tionable, and (ii) a sum equal to 2% of the part of such 
costs representing the costs of articles or materials not 
processed by the Subcontractor, plus a sum equal to 8% 
of the remainder of such costs, but the aggregate of sueh 
sums shall not exceed 6% of the whole of such costs. For 
the purpose of subdivision (ii) such costs shall exelude 
the cost of discharging liabilities for parts, materials and 
serviees not rendered by the Subeontractor before the 
effective date of termination ; 

(3) The reasonable costs of the Subcontractor in making set- 
tlement hereunder and in protecting property in which 
the Contractor has or may acquire an interest; 

(4) Payments made under this paragraph (b), exclusive of 
payments under subparagraph (38) shall not exceed the 
aggregate price specified in this order, less payments 
otherwise made or to be made. 


oF With the consent of the Contractor, the Subcontractor 
May retain at an agreed price or sell at an approved price any 
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completed articles, or any articles, materials, work in process, er 
other things the cost of which is allocable or apportionable to 
this order under paragraph (b) (2) above, and will credit or pay 
the amounts so agreed or received as the Contractor directs. As 
directed by the Contractor, the Subcontractor will transfer title 
to, and make delivery of any such articles, materials, work in 
process or other things not so retained or sold with appropriate 
adjustment to cover costs of delivery. 

D. Any adjustment, settlement, and/or payment made or to 
be made under this Article 17 is subject, without limitation, to 
the prior approval of the United States Maritime Commission. 

E. Contractor may at any time after cancellation, in whole 
or in part, take over all or part of the work and prosecute the - 
same to completion by contract or otherwise and may take posses- 
sion and utilize in completing the work such materials, appliances 
and plants as may be on the site of the work and necessary for 
completion of the work. The costs which Subcontractor incurs by 
reason of Contractor’s taking over the work shall be ineluded in 
the computation of costs referred to above. 

F. The provisions of this Article 17 shall not limit or affeet 
the right of the Contractor to terminate this order for the default. 
of the Subcontractor. 

Article 18. Default: The following shall constitute events of! 
default under this Subcontract: 

(a) Failure of the Subcontractor in any respect to use due 
diligence in proceeding with the performance of the work re- 
quired under this Subcontract or failure to perform any of the 
covenants on its part to be performed hereunder, provided that 
Contractor in either instance shall give written notice to Sub- 
contractor as to sueh failure or breach (The Contractor may ac- 
cept delayed deliveries from or performance by Subcontracto 
without thereby waiving its right to demand strict compliance 
with the delivery or performance schedule set forth in this Sub- 
contraet with respect to all other deliveries or work) ; 

(b) The filing by the Subeontractor of a petition in bank. — 
ruptey, or for reorganization under the Bankruptcy Act, or the 
entry of an order upon petition against the Subcontractor ad- 
judicating the Subcontractor a bankrupt, or the appointment oh 
a receiver or receivers of the Subcontractor or any property be: 
longing to the Subcontractor necessary for the performance of 
its obligations under this Subcontract; 

(c) The failure of the Subcontractor to pay when due an} 
charge for labor, material, or services in connection with work 
under this Subcontract. 

Article 19. Termination for Default: Upon the oecurrenet 
of any events of default set forth in Article 18 hereof, Contractoi 
may terminate this Subcontract by written or by telegraphic no 
tice to Subcontractor. In the event of termination of this Subeon 
tract pursuant to this article, the Contractor and/or the Unitee 
States Maritime Commission may enter the plant of the Subeon 
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traetor and take possession of all materials to be furnished under 
this Subeontract, either completed or uncompleted, and any ap- 
-paratus, merehandise, equipment, fittings and supplies thereto- 
fore or thereafter delivered at the plant of the Subcontraetor to 
be ineorporated in the work covered by this Subeontract, together 
‘with all plans, specifications, caleulations and other reeords re- 
quired for the performanee of the work. Contractor may com- 
plete the performance of any work with respect to which Subeon- 
tractor defaulted and any excess in cost over the subcontract 
) price stipulated herein and adjustments, if any, shall be charged 
‘to the Subcontractor; provided, however, that any action taken 
iby Contractor shall not affect or impair any rights or claims of 
|the Contractor to damages for breach by the Subcontractor of 
_ any of the conditions of this Subcontract. 


Article 20. Terms of Payment: 
Unless otherwise qualified on the face hereof : 


A. If the work to be carried on under this Subcontract is 
elassified as Facilities or Maintenance A (not an integral part of 
Contraetor’s vessels construction schedule), then: 

Contractor at the close of each month, through duly authorized 

representatives, shall estimate the value of work done and mate- 
vials furnished by Subcontractor during such month and Con- 
itractor shall pay to Subcontractor in accordance with Contrac- 
(tor’s usnal practice of vouchering accounts, ninety (90) per cent 
of the amount estimated to be due Subcontractor for that month. 
The remaining ten (10) per cent of such amount shall be paid 
» Subcontractor by Contractor thirty-five (35) days after comple- 
— and acceptance by the Contractor of the work provided for 
erein. 

All estimates herein provided for shall be made by Contractor's 
Engineer, whose measurements and caleulations as to the quanti- 
‘ties and ainounts of work performed shall be final, conclusive and 

binding upon the parties hereto. 


B. If the work to be earried on under this Subcontract is 
‘classified as Vessels or Maintenance B (an integral part of Con- 
_ tractor’s vessels construction schedule), then: 

Contractor shall pay to Subcontractor the amount due Subeon- 
' tractor for each Vessel for which Subcontractor has completed 
the work specified on the face hereof within fifteen (15) days 
falter delivery to and acceptance of such Vessel by the United 
States Maritime Commission. 

Article 21. Acceptance of Work: It is mutually agreed that 
ho payment made under this Subcontract, except the final pay- 
‘ment, shall be evidence of the performance of this Subcontract, 
' either wholly or in part, and that no payment shall be construed 

to he an acceptance of defective or improper materials. 

Article 22. Patent Rights: It is mutually agreed that Sub- 
ontractor shall pay all claims growing out of any use or in- 
“imngement of patent rights covering work under this Subeon- 


a 
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tract, or any part thereof, or of any tools, implements or appli- 
anees used on or in connection with said work, ineluding their 
use by or for the Contractor and/or the United States Maritime 
Commission after installation, and Subeontractor agrees fully to 
reimburse Contractor and/or the United States Maritime Com- 
mission for any royalties, damages, attorneys’ fees, or other pay- 
ments that Contractor and/or the United States Maritime Com- 
mission shal] be called upon or be obligated to pay by virtue of 
any use or infringement of such patent rights, originating or 
growing out of said work or any part thereof, or of anv tools, 
implements or appliances used on or in connection therewith. 

Artiele 23. Bond: If required by this Suheontract, as indi- 
eated on the faee of this Subcontract, Subeontractor agrees to 
furnish two separate honds, one for ‘‘Performanee’’ coverage in 
the amount of 50% of the Snbeontract compensation, and the 
other for ‘‘Payment’’ coverage in the amount of 50% of the Sub: 
contract compensation, the two together being equal to 100% of 
the Subeontraect compensation. The latest revision of Govern 
ment Standard Form 25 (‘‘Performanee’’) and Form 29-24 
(‘‘Payment’’) shall be used, and the bonds shall be issued by 
bonding company on the approved list of the Treasury Depart 
ment (Form 356). The United States Maritime Commission as 
well as the Contractor shall be named as Obligee on the bond 
Sueh bonds shall be executed and delivered to the Contxactor b 
fore any work is commenced under this Subeontraet. Subcon 
tractor shall pay and solely bear the cost. of all premiums on sue 
bonds. 


Article 24. Insurance: 

1. In view of Article 25 hereof Subeontractor should for hi 
own protection earry adequate Publie Liability Insurance, Proy 
erty Damage Insurance, Automobile Publie Liability Insurane 
Automobile Property Damage Insnranee, and Workmen’s Cor 
pensation Insuranee. 

B. This Subeontraet is subjeet to the provisions of the Aet @ 
June 25, 1936 (Public No. 814). entitled ‘‘An Act to provi 
more adequate proteetion to workmen and laborers on project 
buildings, eonstruetions, improvements, and property wherey 
situated, belonging to the United States of America, by granti 
to the several States jurisdiction and authority to apply the 
State Workmen's Compensation laws on all property and pre 
ises belonging to the United States of Ameriea.”’ 

Article 25. Liability for Third Party Claims: Subeontra 
tor expressly agrees to indemnify and save harmless Contract 
and/or the United States Maritime Commission from and again 
any and all claims, other than elaims of the Subeontraetor, Co 
tractor, or the United States Maritime Commission, arising 
rectly or indirectly out of work to be performed under this Su 
contract. 
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Article 26. Liens: Subcontractor expressly agrees to dis- 
eharge at once all liens which may be filed in connection with said 
work and hold harmless therefrom the Contractor, the United 
States Maritime Commission and the owners of the premises upon 
which the work is to be performed. 

Article 27. Subcontractor to Remove Debris and Waste Ma- 
terials: Upon termination or completion of said work Subcon- 
tractor shall remove all debris and waste material and leave the 
premises in a neat and clean condition, all to the satisfaction of 
the Contractor. 

Artiele 28. Assignment: This Subcontract shall not be as- 
signed, sublet or transferred in whole or in part by Subcontrac- 
tor, nor shall Subcontractor assign any moneys due or to become 
due, without prior written consent of Contractor; and any at- 
tempted assignment hereunder without the previous written con- 
sent of Contractor shall be void. No drafts for subcontracted 
work will be allowed. 

Article 29. Attorneys’ Fees: Subcontractor hereby agrees to 
pay to Contractor a reasonable sum as attorneys’ fees in all eourt 
actions brought by either of them against the other or in which 
they are both plaintiffs or defendants, and also in court actions 

‘involving offsetting claims between Subcontractor and Contrac- 
itor, because of any doubts, disputes or actions arising out of this 
iSubcontract, except in the following eases: 

(a2) When Subcontractor obtains a favorable net judgment 
against Contractor, after consideration of claims and offsets of 
‘Contractor which are allowed by the court against Subcontractor, 
i for breach of this Subcontract; 

(b) When Contractor is denied a favorable judgment by a 
‘court in any suit against Subcontractor which may be brought by 
Contractor. 


Article 30. Risk of Loss and Title to Property: Title to all 
‘vessels, facilities, buildings or structures completed or in the 
course of construction, and title to all materials, equipment or 
‘supplies, whether paid for or not, delivered to the job site or 
japproved storage site to be incorporated in the completed proj- 
ects and/or vessels shall be in the Commission, and any risk of 
loss or damage to anv such property shall be borne by the Com- 
imMission. Title to any materials, machinery, or equipment, to the 
extent the Contractor makes payment therefor, even though such 
Materials, machinery, or equipment have not ‘been delivered to 
ithe site of the work, ‘and even though the work under this Sub- 
scontract has not been completed by the Subcontractor, shall vest. 
\: the Commission immediately on such payment being made, 
vided, however, that the Subcontractor will hold the Con- 

* tractor and/or the Commission free from any loss or damage to 
any such property prior to delivery to the job site or appr ‘oved 
Storage site. The provisions as to title being vested in the Com- 
‘Mission shall not operate to relieve the Subcontractor from any 
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duties imposed under the terms of this Subcontract, nor shall 
they be construed as an admission that Contractor is obligated 
to pay for material, machinery or equipment other than set forth 
in Article 17 or prior to delivery to the job site. Unless it is 
otherwise provided on the face of this Subcontract, no insurance 
shall be carried by Subcontractor covering property, as to which 
risk of loss, as provided herein, is in the Commission. 


Article 31. Union Conditions: Contractor has heretofore en- 
tered and may hereafter enter into agreements with the Building 
and Construction Trades Department and the Metal Trades De- 
partment of the American Federation of Labor and with certain 
International and Local Unions affiliated with such Departments, 
providing that all workmen, with certain exceptions stated in said 
agreements, shall be employed only from and through such 
Unions and fixing the wages, hours and working conditions ap- 
plying to such employment. Subcontractor agrees to abide by the 
terms of the said Union Agreements and Governmental Regula- 
tions, in so far as they may be applhieable to him. 

Article 32. Wage Rates: 

A. If this Subcontract be for maintenance or for vessels con- 
struction, and hence covered by Contractor’s Vessels Contracts, 
then in performance of the work hereunder Subcontractor shall 
pay wage rates corresponding to the scale of wages prevailing i 
the shipyard of Contractor for the crafts involved. The only ex- 
ceptions to the payment of the foregoing rates shall be made mn 
the case of certain classes of work which by reason of their tech- 
nical or specialized nature are not ordinarily performed in the 
shipyards of Contractor and where it is the established practice 
of Contractor to subeontract such work. In such case Subeon 
tractor shall pav the wage rates normally prevailing between him: 
self and his emplovees for such specialty trade. 


B. The Suheontractor and any subcontractors under hin 
shall pay all mechanies and laborers emploved on work under thir 
Subcontract and directly upon the site of the work, uncondition | 
ally and not less often than once a week, and without subsequen 
deduction or rchate on any account, the full amounts acerued a 
the time of payment, computed at wage rates not less than thos 
provided in the agreement with the Unions, as set forth unde 
Article 31 hereof, or less than those which may he determined h; 
the Seeretarv of Labor pursuant to the provisions of the Act aq 
proved Mareh 3, 1931 (46 Stat. 1494) (Davis-Bacon Act) to J 
the prevailing rates for the various classes of such laborers an 
mechanies; and the seale of wages to he paid shall he posted b 
the Subcontractor in a prominent and easily accessible place ¢ 
the site of the work. The Contractor and/or the United State 
Maritime Commission shall have the neht to withhold from th 
Subcontractor, and from subeontractors under him, so much 
the acerued payments as may be considered necessary bv the Cor 
tractor and/or the United States Maritime Commission to pa 
to laborers and mechanics employed by the Subcontractor, or FE 
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any other subeontractors on the work, the difference between the 
rates of wages required to be paid laborers and mechanies on the 
work and the rates of wages reeeived by such laborers and me- 
ehanies and not refunded to subcontractors or their agents. 

Artiele 33. HEight-Hour Law—Overtime Compensation : 

(a) If the work performed hereunder is pursuant to Con- 
tractor’s Facilities Contract with the United States Maritime 
Commission, no laborer or mechanic doing any part of the work 
eontemplated by this Subeontract, in the employ of the Subcon- 
tractor, shall be required or permitted to work more than eight 
hours in any one calendar day upon such work at the site thereof, 
except upon the condition that compensation is paid to sueh la- 
borer or mechanic in aceordanee with the provisions of this Arti- 
ele. The wages of every laborer and mechanic employed by the 

Subcontractor shall be computed on a basie day rate of eight 
hours per day and work in exeess of eight hours per day is per- 
mitted only upon the condition that every such laborer and me- 
ehanie shall be compensated for all hours worked in excess of 
eight hours per day at not less than one and one-half times the 
basic rate of pay. For each violation of the requirements of this 
article a penalty of $5.00 shall be imposed upon the Subcontrac- 
tor for each laborer or mechanic for every calendar day in which 
such emplovee is required or permitted to labor more than eight 
hours upon said work without receiving compensation computed 
in accordance with this article and all penalties thus imposed 

shall be withheld by the Contractor for use and benefit of the 
Government; provided that this stipulation shall be subject in all 
respects to the exceptions and provisions of the U.S. Code, Title 

40, Sections 321, 324, 325 and 326, relating to hours of labor, as 
in part modified by the provisions of Section 303 of Publie Act 

No. 781, 76th Congress, approved September 9, 1940, relating to 
Compensation for Overtime. 

(b) Unless otherwise provided by law, provisions of law pro- 
hibiting more than eight (8) hours of labor in any one day of 
persons engaged upon work covered by the Contractor’s Vessels 
Contracts with the United States Maritime Commission shall, in 

—aecordanee with the provisions of the Act approved October 10, 
1940 (Public No. 831, 76th Cong.) be suspended. 


Article 54. Labor Statisties and Kickback Statute: 
-l. The Subcontractor will report monthly within five (5) 
days after the close of each calendar month, on forms to be fur- 
nished by the United States Department of Labor,—(1) the num- 
her of persons on its payroll, (2) the ageregate amount of such 
payrolls, (3) the man-hours worked, and (4) the total expendi- 
tures for materials; provided, however, that the requirements of 
this paragraph shall be applicable only to work done at the site 
of the Construction project. 


B. Subcontractor shall make and file all affidavits concerning 
Yates of pay for labor, ete., and will otherwise eomply with the 
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regulations promulgated by the Secretary of Labor pursuant to 
the provisions of the Act approved June 13, 1934 (40 U.S.C. 276 
(b) and (ce) ). In compliance with the above, the Subcontractor 
agrees to furnish the Contractor with triplicate copies of all pay- 
rolls of the Subcontractor and of his own subcontractors for work 
performed on the site. In addition a triplicate appointment affi- 
davit giving the representative of the Subcontractor and repre- 
sentatives of the Subcontractor’s subcontractors the authority to 
certify payrolls must be supplied. With each set of triplicate 
payrolls triplicate certifications must be properly executed and 
attached. The affidavit forms will be supplied by the Contractor. 

Article 35. Affidavits: The Contractor may, if the United 
States Maritime Commission so directs, require any person, paid 
from any funds made available under this Subcontract, to exe- 
cute and to file an affidavit in such form as to satisfy the require- 
ments of Public Law No. 5 and/or No. 23 (77th Congress) ; but 
the execution and filing of such affidavit shall be without preju-, 
dice to the rights of the Contractor to require such further evi- 
dence in the premises as it may deem desirable. 

Article 36. Arbitration: Doubts or disputes arising under 
this Subcontract between the Contractor and Subcontractor 
shall be submitted to the Regional Director, West Coast Region of 
the United States Maritime Commission, or if there be no such 
Director then to the United States Maritime Commission, or to — 
such representative or representatives of the United States Mari- 
time Commission as the Regional Director or the United States 
Maritime Commission, as the case may be, may designate for 
arbitration and determination. The decision of the arbitrator or 
arbitrators shall be final and conclusive as to the parties hereto. 

Article 37. Conviet Labor: The Subcontractor shall not em: 
ploy upon the work covered by this Subcontract any person uns 
dergoing sentence of imprisonment. 

Article 38. Removal of Employees: The Contractor may re 
quire the removal or discharge of any person employed in of 
about the Contractor's facilities if it determines that the empley 
ment of such person is detrimental to the performance of the 
work under the contracts with the United States Maritime Com: 
mission specified on the face hereof. 

Article 39. No Discrimination: The Subcontractor agree 
that it will not discriminate against any employee or applican 
for emplovment because of race, creed, color, or national origi 
and further agrees that it will include a provision similar to thi 
provision in all subeontracts. 

Article 40. Domestic Preference: In the performance of th 
work covered by this Subcontract the Subcontractors, material 
men, or suppliers shall use only such unmanufactured article 
materials and supplies as have been mined or produced in th 
United States, and only such manufactured articles, material 
and supplies as have been manufactured in the United Stat 
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substantially all from articles, materials or supplies mined, pro- 
| duced or manufactured, as the ease may be, in the United States; 
' the foregoing provision shall not apply to sueh articles, materials 
or supplies of the class or kind to be used or such articles, mate- 
rials or supplies from which they are manufactured, as are not 
mined, produced, or manutaetured, as the ease may be, in the 
United States in sufficient and reasonably available commercial 
quantities and of a satisfactory quality, or to such articles, mate- 
rials, or supplies as may be excepted by the head of the Depart- 
ment under the proviso of Title ITI, Section 3, of the Act of 
Congress approved March 3, 1933 (41 U.S.C. 10). 

Article 41. Defense Clause: The Subcontractor shall take 
all reasonable precautions to prevent the employment on the work 
»eovered hereby of such persons as are prohibited from employ- 
ment in, and/or entry into, any shipyard, plant or vessels under 
prohibitions of the United States Navy Department or the United 
- States Maritime Commission. 


The Subcontractor further agrees to take all reasonable meas- 
ures to proteet the work to be performed hereunder from sabo- 
tage. The Subcontractor further agrees to report to the United 
- States Authorities and to the Contractor any information coming 
to the attention of the Subcontractor which indicates that any 
i danger of sabotage exists or that any act of sabotage has been 
‘ committed. 

Article 42. Information Confidential: All plans, drawings, 
specifications and/or information given Subcontractor in connee- 
tion with performance of this Subcontract shall be held confiden- 
tial by the Subcontractor and shall not be used for any purposes 

| other than those for which they have been supplied or prepared. 
The Subcontractor agrees that, as far as possible, it will keep 
confidential the making otf this Subeontract and the terms hereof. 


Article 43. Prineipal Contract Included in Subcontract: In 
the performance of this Subcontract, Subcontractor binds himself 
to the Contractor and to the United States Maritime Commission 
to comply fully with all the undertakings and obligations of the 
Contractor (excepting such as do not apply to the Subeontrac- 
tor s work), under the facilities and/or vessels contracts with the 
United States Maritime Commission specified on the face hereof, 
Which are hereby adopted and made a part of this Subcontract. 
Subcontractor is hereby advised that copies of said principal con- 
tracts are available for his inspection at the Contractor’s offices 
at Richmond, California. 

Article 44. Contract to Inure to Benefit of United States 
Maritime Commission: If prior to the completion of this Sub- 
contract the United States Maritime Commission shall take over 
the facilities hereinabove mentioned, this Subcontract shall inure 
to its benefit and shall be completed in the same manner as if 
this Subeontract had been made with the United States Maritime 
Commission in the first instance. 


‘ 


—_—_ =_— 
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Article 45. Price and Rate Regulations: Subcontractor rep- 
resents, warrants, certifies and agrees that the rates and/or price 
or prices established herein do not and will not exceed the maxi- 
mum rates and/or price or prices chargeable and payable under 
the regulations of the Office of Price Administration, and are not 
and will not be in excess of the maximum, and are not and will 
not be less than the minimum chargeable and payable under any 
other applicable State, Federal or other governmental legislation 
or regulations, and that all other requirements of the Office of 
Price Administration have been complied with. In the event any 
revision of such legislation or regulations or any subsequent ap- 
plicable legislation or regulations conflict and/or conflicts with 
the provisions of this Subcontract, such conflicting provisions 
shall be deemed to be modified to conform therewith. Subeon- 
tractor agrees to reimburse and/or pay to the Contractor, or its 
assigns, all moneys paid hereunder in excess of the maximum 
rates and/or price or prices chargeable and payable under any 
such legislation or regulations. 

Article 46. Renegotiation: In the event that the main con- 
tract under which this Subeontract was made was executed be 
fore April 28, 1942, or in the event that the main contract unde1 
which this Subcontract was made was executed on or after Apri 
28, 1942, and this Subcontract is for an amount equal to or less 
than $100,000.00, and this Subcontract is renegotiated under th 
provisions of Section 403 of Public Law 528 (77th Cong.) ap 
proved April 28, 1942 (Sixth Supplemental Nationa! Defens 
Appropriation Act, 1942), as amended by Title VITI of Publi 
Law 753 (77th Cong.), approved October 21, 1942 (Revenue Ac 
of 1942), the Subcontractor hereby agrees with the Contractor 

1. That if such renegotiation results in a reduction of the 
eontract price of this Subcontract, the amount of sue 
reduction shall, as direeted by the Chairman of thi 
United States Maritime Commission, hereinafter at time 
referred to as the Chairman of the Commission. 
(a) Be deducted by the Contractor from payments tt 

the Subeontraetor under this Subcontract ; or 
(b) Be paid by the Contractor directly to the Govers 

ment: or 
(¢) Be repaid by the Suheontractor to the Contractor. 
That the Contractor shall not be Hable to the Subeor 
tractor for or on account of any amount repaid to th 
Contractor or paid to the Government by the Subcot 
tractor or dedueted by the Contractor from paymen 
under this Subeontraet, pursuant to directions from th 
Chairman of the Commission in accordance with the pr 
visions hereof, and the Subcontractor will pay to t 
Contractor all amounts withheld by the United Stat 
from the Contractor and all amounts paid to the Unite 
States by the Contractor, as a result of such renegoti 
tion. 


im) 


The Permanente Metals Corp., ete. aT 


That the term ‘‘Chairman of the Commission’ for the 
purpose hereof, shall be deemed to inelude any author- 
ized representative of the United States Maritime Com- 
mission. 


In the event that the main contract under which this Subeon- 
tract was made was executed on or after April 28, 1942, and 
prior to March 26, 1944, and this Subcontract is for an amount 
in excess of $100,000.00, pursuant to the provisions of Section 
403 of Publie Law 528 (77th Cong.) approved April 28, 1942 
(Sixth Supplemental National Defense Appropriation Act, 
1942), as amended by Title VII of Publie Law 753 (77th Cong.), 
approved October 21, 1942 (Revenue Act of 1942), the Subcon- 
traetor hereby agrees with the Contractor : 


iY 


That the Chairman of the Commission may renegotiate 
the contract price of this Subeontract at a period or pe- 
riods when, in his judgment, the profits derived or to be 
derived hereunder can be determined with reasonable 
certainty ; and 

That the Contractor may retain for the Commission the 
amount of any reduction in the contract price of this 
Subcontract pursuant to its renegotiation hereunder, or 
the Subeontractor will repay to the Commission any 
excess profits from this Subcontract paid to him and not 
eliminated through reductions in the contract price or 
otherwise, as the Chairman of the Commission may di- 
rect ; and 

That the Contractor shall have no liability to the Sub- 
contractor on account of any amount so retained by the 
Contractor or repaid by the Subcontractor to the Com- 
mission pursuant to the provisions of subparagraph 2 
hereof; and 

That, in the diseretion of the Chairman of the Commis- 
sion, the Subeontractor will insert in any subcontract 
made by him under this Subcontract, provisions corre- 
sponding to those of subparagraphs 1 to 5, inelusive, 
hereof; and 

That the Commission may retain from amounts otherwise 
due the Contractor, or the Contractor shall repay to the 
Commission, as the Chairman of the Commission may 
direct, the amount oi any reduction in the contract price 
of any subcontract under this Subeontraet, which the 
Contractor is directed, pursuant to the provisions of sub- 
paragraphs 1 to 4, inclusive, hereof, to withhold from 
payments otherwise due to the Subcontractor and aetu- 
ally unpaid at the time the Contractor receives such 
direction; and 

That the Contractor shall not be liable to the Subeon- 
tractor for or on account of any amount retained by the 
Commission or by the Contractor for the Commission, or 
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repaid by the Contractor or the Subeontractor to the 
Commission, pursuant to direetions from the Chairman 
ot the Commission in aecordanee with the provisions 
hereof, and the Subcontractor will pay to the Contractor 
all amounts paid to the Commission by the Contractor as 
a result of such renegotiation; and 

That the term ‘‘Chairman of the Commission’’ for the 
purposes hereof shall be deemed to inelude any author- 
ized representative of the United States Maritime Com- 
mission. 


In the event that the main contract under which this Subeoaay 
tract was made was executed on or after March 26, 1944, this 
Subcontract shall be deemed to contain all the provisions requir 
by subsection (b) of Section 403 of the Sixth Supplemental Na- 
tional Defense Appropriation Act, 1942, as amended by Section 
701 of the Revenue Act of 1943. | 

Article 47. Liquidated Damages: If liquidated damages ae 
provided for on the face of this Subcontract then the following 
provision is hereby agreed upon by the Contractor and the Sub-— 
eontractor: 

The damages that may result from any delay in completion of 


sa) 


the work by the time agreed upon will be difficult, if not impos- 
sible, of ascertainment. If the work is not completed on or before 
the date fixed for its completion by the terms of the Subcontract 
the Subcontractor shall pay to the Contractor as fixed, agreed 
and liquidated damages the sum specified on the face of this Sub 
contract for each calendar day’s delay until the work is satisfae 
torily completed or until such time as the Contractor may rea 
sonably procure the completion of the work by another Subcon 
tractor or eomplete the work itself. Whatever sums may be du 
as liquidated damages for delay may be deducted from payment 
due to the Subeontractor or may be collected from the Subeon 
tractor or the Subcontraetor’s surety or sureties. This provisio: 
for liquidated damages shall not be construed so as to in an 
manner interfere with, terminate, or require the exercise of th 
rights given to the Contractor under this Subcontract, ineluding 
without limitation, those rights set forth in Article 17-E coverin 
“taking over of work after cancellation. ’”’ 


The Permanente Metals Corp., ete. 39 
EMEIBIT 6B 
Addendum No. 1 to Subcontract No. VS-14 


MCe-15762 
Hulls Numbered 557 to 573 


This Agreement made and entered into this 10th 
day of August, 1944, by and between The Perma- 
nente Metals Corporation, Shipbuilding Division, 
Richmond, California, hereinafter called ‘‘ Contrac- 
tor,’’ and Birnie Electric Company, with offices lo- 
eated at 816 West 5th Street, Los Angeles, Califor- 
nia, hereinafter called ‘‘Subcontractor.’’ 


Witnesseth : 


Whereas, the parties hereto have heretofore on the 
29th day of May, 1944, entered into Subcontract No. 
VS-14, whereby said Subcontractor was required to 
supply certain materials and to fabricate and install 
‘the Degaussing System, Radar, Voice Tube, Me- 
‘chanical Telegraph and Mechanical Wireways on 
five (5) AP-5 Design Vessels, numbered 552 to 556, 
inclusive; and 

Whereas, it is Contractor’s desire to have Subcon- 
‘tractor perform similar work on seventeen (17) 
additional AP-5 Design Vessels, numbered 557 to 
(073, inclusive, under Prime Contract No. MCc- 
15762 ; 

Now, Therefore, It Is Agreed Between the Parties 
Hereto: 


1. Subcontractor shall perform all of the work 
; Specified in said Subcontract No. VS-14 on seventeen 
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(17) additional AP-5 Design Vessels, numbered 5957 
to 573, inclusive, under Prime Contract No. MCe- 
15762. 


2. Contractor agrees to pay Subcontractor the 
same consideration for the work herein specified as 
provides in said Subcontract No. VS-14; provided, 
however, that Subcontractor’s costs shall be deter- 
mined on the completion of the fifth, thirteenth, and 
twenty-second vessels in accordance with provisions 
of said Subcontract No. VS-14 and outstanding 
amounts, if any, found to be due the Subcontractor 
for the work performed on such vessels shall be paid 
within fifteen (15) days after such determination. 
Such determination shall be final for the vessels 
completed and the profits on such vessels shall not 
be considered for determination of profits on subse: 
quent vessels. 


3. You are required to furnish evidence that the 
penal sums in bonds heretofore furnished are ad 
justed upward so that each will be 50% of the nev 
total contract price. 


4, Except as herein otherwise provided all of th 
terms and conditions of said Subcontract No. VS-1- 
shall remain unchanged and in full force and effect 


5. The work required to be performed under thi 
addendum has not been provided for in any prev: 
ous subcontract, or addenda thereto. 


a 
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This addendum is subject to the approval of the 
United States Maritime Commission. 
THE PERMANENTE 
METALS CORPORATION, 
Contractor. 


/3/ T. A. BEDFORD, 
Assistant General Manager. _ 


BIRNIE ELECTRIC 
COMPANY, 
Subcontractor. 


By /s/ JOHN URQUHART BIRNIE, 
Sole Proprietor. 
Approved as to Form: 


THE PERMANENTE 
METALS CORPORATION, 


By /s/ LUCAS A. POWER, 
Legal Department. 
Approved: 9/19/44. 


By /s/ C. V. FISHER, 
Material Controller. 


EXHIBIT C 
Addendum No. 2 to Subcontract No. VS-14 
MCc-15762 


This Agreement made and entered into this 19th 
day of October, 1944, by and between The Perma- 
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nente Metals Corporation, Shipbuilding Division, | 
Richmond, California, hereinafter called ‘‘Contrac_ 
tor,’’ and Birnie Electric Company, with offices lo- 

cated at 816 West 5th Street, Los Angeles, Califor- 

nia, hereinafter called ‘‘Subcontractor.”’ 


Witnesseth: 


Whereas, the parties hereto have previously en- 
tered into Subcontract No. VS-14 and Addendum 
No. 1 thereto whereby Subcontractor was required — 
to perform certain electrical installation work on 
twenty-two (22) AP-5 Design Vessels, numbered 
552 to 573, inclusive, under Prime Contract No. 
MCc-15762 ; and 


Whereas, complete plans and specifications were 
not available at the time of entering into Subcon- 
tract No. VS-14; and 


( 


Whereas, provision was made in the original bic 
proposal to add additional work upon subsequen’ 
plans and specifications becoming available. 


Now, Therefore, It Is Agreed Between the Partie: 
Hereto as Follows: 


1. The changes and additions set forth in Ex 
hibit ‘‘A,’’ approved by the Principal Hull and Ma 
chinery Inspectors of the United States Maritim 
Commission, as necessary under the plans and spe 
cifications on hulls numbered 552 to 573, inclusive 
shall be included herein and made a part of Contrac 
No. VS-14. 


2. The compensation provisions of Subcontrac 
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No. VS-14 shall be changed by striking the compen- 
sation schedule found in paragraph one of the com- 
pensation provision and substitute in lieu of such 
schedule Exhibit ‘“‘B’’ attached hereto and made a 
mpart hereof. 


3. You are required to furnish evidence that the 
penal sums in bonds heretofore furnished are ad- 
justed upward so that each will be 50% of the new 
total contract price. 


4. Except as herein otherwise provided the terms 
and conditions of Subcontract No. VS-14 as amend- 
ed by Addendum No. 1 shall remain in full force and 
effect. 


5. The work required to be performed under this 
addendum has not been provided for in any previous 
subcontract or addenda thereto. 


This addendum is subject to the approval of the 
United States Maritime Commission. 


THE PERMANENTE 
METALS CORPORATION, 
Contractor. 


By /s/ T. A. BEDFORD, 
Assistant General Manager. 


BIRNIE ELECTRIC 
COMPANY, 


By /s/ JOHN U. BIRNTIE, 
Owner. 


By /s/ OSCAR A. MELLIN, 
His Attorney in Fact. 
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Approved as to Form: 


By /s/ R. K. FRISBE, 
Contractor’s Legal Dept. 


Approved: 10/28/44. 
UNITED STATES MARITIME ~ 
COMMISSION, 


By /s/ C. V. FISHER, 
Material Controller. 


Exhibit ‘‘A’’ 
Additions and Changes in Design to Contract VS-14 
Birnie Electric Company 


Amount 
Degaussing | 
1. Change in design and routing of degaussing system 
trough and back plates and additional back plates ) 
iM atterpealkt 2... eee $1,085.12 
2. Change in design of cleats in forepeak ........................ 342.06 
3. Change design of control panels. eee 275.38 
4. Changes in design of all penetrations at frame 87 
port, frame Nos. 40, 50, 73, 82 and 91 starboard. Pack 
and seal all penetrations around cables to make rooms 
ites Gee... ne | eee 1,607.9" 
5. Changes in design of wiring of balancer coils in 
Wheel Ouse: o.oo o ose cceec tte ete eee 390.1 
Contract price as shown in VS-14 ........ $7,725.00 
Bondi@)'$6:65 pervs eer eee 51.37 
7,776.3 


Adjusted Coniiaer price =e eee $11,437.0 
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Amount 
Radar 
1. Kabricate and install foundations for equipment, 
brackets, and mountings of equipment not shown on 
plans. Prepare working drawings for same................ $2,569.16 
2. Additional cables required not shown to accommo- 
date changes in type of equipment............-.-ee eee 848.00 
Due to Radar equipment being revised continuously 
by the installation of latest type of equipment con- 
tinuous contact with U.S. Navy and United States 
Maritime Commission necessary to ehange working 
drawings to accommodate different types of instal- 
ES ecu lee ees 250.00 
Contract price as shown in 
CIVAGTC ASE) 0: See $2,983.00 
mona @ $6.65 per M. -........2..-------eccceeeoss 19.84 
3,002.84 
Bmerisred) CONTTACE PViCe _.....-.---.....-s-se-cceccccerneecceeceeeeeees $6,670.00 
Voice Tube and Whistle 
1. Additional structural members installed. Necessary 
to re-route voice tube to wheelhouse and bridge.......... $ 458.20 
2. Change in routing of voice tube as per plan 
hella JS\ Je, 2° Sr 163.49 
3. Brazing penetrations to make rooms fume tight.......... 32.88 
Contract price as shown in VS-14............ $666.00 
mca) 0.60 per MI. .......-..---..c.-ccecseeeseees 4.43 
670.48 
MIs CONTACT PPICE .........0cc0sccecceccceeseeseeseeeeceseeeeees $1,325.00 
Mechanical Telegraph 
meChange in design of brackets .............0..20.2.0eeeeeeeeeeeeeees G2 53.57. 
2. Change routing of meehanical telegraph in 
UEP OOT)) ....--.:-c--2-.c+--0--eececeoncenecococeacenveceseceescceeeeeee 169.04 
Seechange routing in machine flat ................ eee 422.60 
mee ohange routing in boiler room ............-..-..-..s--sscesseee-s 845.20 
Contract price as shown in VS-14.......... $2,796.00 
mond (@ $6.65 per M. ............. see 18.59 
2,814.59 


Memisted Contract Price —..u... eee. secsecesccsecsesessseseeceees $4,505.00 
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Amount 
Mechanical Wireway | 


1. Bids were taken for enclosure as shown on drawing S62-2-9— 
October 1, sheet #3. 
Wireway was fabricated in Los Angeles and shipped to Sub- 
contractor. 
Main cableways were changed and due to increased mechanical ~ 
changes beyond the control of the Subcontractor it is necessary 
for Subcontractor to alter and refit the fabricated material — 
rather than discard and refabricate. Perforated material not 
available on West Coast and delivery cannot be made in time 
to complete schedule. By re-fabrication, material available can 


be used. 
This has the approval of Mr. Carl Olson, 
Naval Ar@Witeet) :..:...¢q::6:4 $1,926.84 
Contract price as shown in 
Goutract, Vo-) ...22 ee $3,333.00 
Bond @ $665 per M. 2.2.22: 22.16 
3,350.16 
Adjusted Contract rice ee $5,282.0€ 
Approved as to necessity | 


/s/ JAMES KASTROSKY, 
Principal Machinery Inspector. 


Approved as to necessity 


/s/ CHARLES C. STEWART, 
Principal Hull Inspector. 
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EXHIBIT D 
Addendum No. 3 to Subcontract No. VS-14 
MCc-15762 


This Agreement made and entered into this 20th ° 
day of November, 1944, by and between The Per- 
manente Metals Corporation, Shipbuilding Division, 
Richmond, California, hereinafter called ‘‘Contrac- 
tor,’? and Birnie Electric Company, with offices lo-| 
cated at 816 West 5th Street, Los Angeles, Ohi 
nia, hereinafter called ‘‘Subcontractor,”’ 


Witnesseth: 


Whereas, the Company has heretofore entered 
into Subcontract No. VS-14 and Addenda 1 and 27 
thereto with the Birnie Electric Company for the 
performance of certain electrical work on hulls be-_ 
ing constructed at The Permanente Metals Corpora- 
tion Shipyard Number Two; and 

Whereas, certain of said hulls were transferred 
to Kaiser Co. Inc., Richmond Shipyard Numbei 
Three, for outfitting; and 

Whereas, it has been deemed expedient to delet 
from the work to be performed by Subcontractoi 
hereunder all work required to be done on said hull) 
which are transferred to said Richmond Shipyarc 
Number Three, with the exception of ‘‘radar’’ worl 
on Hulls 568 and 570, which Subcontractor ha 
agreed to do at said Richmond Shipyard Numbe 
Three. 

Now, Therefore, It Is Agreed Between the Pai 
ties Hereto as Follows: 


| 
| 
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1. Subcontractor agrees to perform the ‘‘radar’’ 
‘work on Hulls 568 and 570 while such hulls are 
‘being outfitted at Shipyard Number Three, and to 
the deletion of Hulls 557, 559, 561, 563 and 566 from 
Subcontract No. VS-14; and also the deletion from 
Subcontract No. VS-14 of all work on Hulls 568 
and 570 with the exception of the ‘‘radar’’ work. 

2. Parties further agree that no cancellation fee 
shall be paid for the deleted hulls and items and 
that no extra compensation shall be provided for 
the performance of the ‘‘radar’’ work on Hulls 568 
and 570 at Richmond Shipyard Number Three. 

3. Except as herein otherwise provided all terms 
and conditions of Subcontract No. VS-14 as modi- 
fied by Addenda 1 and 2 thereto shall remain un- 
changed and in full force and effect. 

This addendum is subject to the United States 
Maritime Commission approval. 


THE PERMANENTE 
METALS CORPORATION, 
Contractor. 
By /s/ T. A. BEDFORD, 
Assistant General Manager. 
BIRNIE ELECTRIC 
COMPANY, 
Subcontractor. 
/s/ JOHN U. BIRNIE, 
Owner. 
By /s/ W. M. POWER, 
His Attornev in Fact. 
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Approved as to Form: 


THE PERMANENTE 
METALS CORPORATION, 


By /s/ ROGER SAMS, 
Legal Department. 


Approved : 2/27/45. 


UNITED STATES 
MARITIME COMMISSION, 


By /s/ C. V. FISHER, 
Material Controller. 


EXHIBIT E 
U.S. Standard Form No. 25 (Revised) 


Performance Bond 


(Construction or Supply) 
C-28504 


Know all Men by these Presents, That we, Birnie 
Electric Company of 816 W. 5th Street, Los Ange- 
les 13, California, as Principal, and Massachusetts 
Bonding and Insurance Company, a corporation 
established under the laws of the Commonwealth of 
Massachusetts and having its principal office in Bos. 
ton in said Commonwealth as Surety are hele 
and firmly bound unto The Permanente Metals Cor 
poration and the United States of America repre 
sented by the U.S. Maritime Commission as thei 
interest may appear, in the penal sum of Forty-fow 
Thousand Forty-eight & 45/100 ($44,048.45) dollar 


The Permanente Metals Corp., ete. OL 


for the payment of which sum well and truly to be 
made, we bind ourselves, our heirs, executors, ad- 
ministrators, and successors, jointly and severally, 
firmly by these presents. 

The Condition of this Obligation is such, that 
whereas the prineipal entered into a certain con- 


' tract, hereto attached, with The Permanente Metals 


| 
] 
| 


Corporation May 29, 1944, for installation of De- 
gaussing System, Radar System, and all other work 
covered by Articles 1 to 5 inclusive on face of sub- 
eontract (VS-14) on Hulls Nos. 552 to 556, inclu- 
sive, a total of five (5) vessels under Prime Contract 
No. MCe-15762. 

Now therefore, If the principal shall well and 
truly perform and fulfill all the undertakings, cove- 
nants, terms, conditions, and agreements of said 
contract during the original term of said contract 


/ and any extensions thereof that may be granted by 
The Permanente Metals Corporation with or with- 


out notice to the surety, and during the life of any 


_ guaranty required under the contract, and shall also 


! 


well and truly perform and fulfill all the undertak- 
ings, covenants, terms, conditions and agreements 
of any and all duly authorized modifications of said 
contract that may hereafter be made, notice of 
which modifications to the surety being hereby 
waived, then, this obligation to be void; otherwise 
to remain in full force and virtue. 

In witness whereof, the above-bounden parties 
have executed this instrument under their several 
Seals this 3lst day of July, 1944, the name and 
corporate seal of each corporate party being hereto 
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affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 


governing body. 


[Seal] /s/ JOHN URQUHART BIRNIE, 
Individual Prineipal., . 

816 West Sth St., 
Los Angeles 18, Calif. 


In presence of— 
/s/ G. M. CORREO, 
532 North Gerona Ave., 
San Gabriel, Calif. 


MASSACHUSETTS BONDING 
AND INSURANCE CO., 
Corporate Surety, 
458 S. Spring Street, 
Los Angeles 13, Calif. 


[Seal] By /s/ F. R. ROBINSON, 
Attorney-in-Fact. 


Attest: 
/s/ CATHERINE V. WILSON. 


The rate of premium on this bond is $6.65 per 


thousand. 
Total amount of premium charged, $581.97. | 


(The above must be filled in by corporate surety) | 
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EXHIBIT F 
U.S. Standard Form No. 25 (Revised) 


Performance Bond 
(Construction or Supply) 
C-28589 


Know all Men by these Presents, That we, Birnie 
Electric Company, 816 West Fifth Street, Los An- 
geles 13, California, as Principal, and The Perma- 
nente Metals Corporation and the United States of 
America represented by the U.S. Maritime Com- 
mission as their interest may appear, Massachusetts 
Bonding and Insurance Company, a corporation 
established under the laws of the Commonwealth of 
Massachusetts and having its principal office in Bos- 
‘ton in the said Commonwealth, as Surety, are held 
and firmly bound unto the United States of Amer- 
ica, hereinafter called the Obligees, in the penal sum 
of One Hundred Fifty Thousand Seven Hundred 
Fifty-four and 22/100 ($150,754.22) dollars for the 
payment of which sum well and truly to be made, 
we bind ourselves, our heirs, executors, administra- 
tors, and successors, jointly and severally, firmly by 
these presents. 

The Condition of this Obligation is such that 
‘Whereas the principal entered into a certain con- 
‘tract, hereto attached, with the Contractor—Per- 
Mmanente Metals Corporation—dated August 10, 
(1944, for installation of Degaussing System, Radar 
System, and all other work covered by Articles 1 to 
) inclusive on face of sub-contract (VS-14) on Hulls 
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Nos. 557 to 573 inclusive, a total of seventeen (17) 
vessels under Prime Contract No. MCc-15762, as 
evidenced by addendum No. 1 to VS-14. | 

Now therefore, If the principal shall well and 
truly perform and fulfill all the undertakings, cove- 
nants, terms, conditions, and agreements of said con- 
tract during the original term of said contract and 
any extensions thereof that may be granted by the 
Contractor—Permanente Metals Corporation—with 
or without notice to the surety, and during the life 
of any guaranty required under the contract, and 
shall also well and truly perform and fulfill all the 
undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifiea- 
tions of said contract that may hereafter be made. 
notice of which modifications to the surety being 
hereby waived, then, this obligation to be void 
otherwise to remain in full force and virtue. 

In witness whereof, the above-bounden parties 
have executed this instrument under their severa — 
seals this 28th day of August, 1944, the name anc 
corporate seal of each corporate party being hereti 
affixed and these presents duly signed by its under 
signed representative, pursuant to authority of it 
governing body. 


[Seal] /3s/ JOHN URQUHART BIRNIK, — 
Individual Principal, 
816 West 5th St., 
Los Angeles 13, Calif. 
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In presence of— 


/s/ G. M. CORREO, 
532 North Gerona Ave., 
San Gabriel, Calif. 


MASSACHUSETTS BONDING 
AND INSURANCE CO. 
Corporate Surety, 
458 So. Spring St., 
Los Angeles 13, Calif. 


[Seal] By /s/ CHARLES M. RANDALL, 
Attornev-in-Fact. 


Attest : 
/s/ LEILA K. SHERIDAN. 


The rate of premium on this bond is $6.65 per 
thousand. 


Total amount of premium charged, $1,978.72. 


(The above must be filled in by corporate surety) 


EXHIBIT G 


| Massachusetts Bonding and Insurance Company 
Home Office, Boston, Massachusetts 


Hndorsement 


Attached to and forming a part of Bond No. 
C-28504, issued by the Massachusetts Bonding and 
Mmsurance Company, on behalf of Birnie Electric 
— of Los Angeles, California, and in favor 
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of Permanente Metals Corporation and the United 
States Maritime Commission, as their interests may 
appear, covering Contract No. MCe-15762, Sub-Con- 
tract No. VS-14, and Bond No. C-28589, on behalf of 
Birnie Electric Company, of Los Angeles, Califor- 
nia, and in favor of Permanente Metals Corporation 
and the United States Maritime Commission, as! 
their interests may appear, covering Addendum No. 
1 to Sub-Contract No. VS-14. 

It is hereby understood and agreed that said Per- | 
formance Bonds are increased in the amount of 
Twenty-five Thousand and No/100ths ($25,000.00) 
Dollars, and said Payment Bonds are increased in 
the amount of Twenty-five Thousand and No/100ths 
($25,000.00) Dollars, being fifty per cent (50%) of 
Addendum No. 2 in the amount of Fifty Thousan¢ 
and No/100ths ($50,000.00) Dollars. . 

Except as herein specifically modified, the condi 
tions, provisions and limitations of said bonds sha 
continue unchanged. 

Signed, sealed and dated this 31st day of Octobe 
1944. 


MASSACHUSETTS BONDING 
AND INSURANCE CO. 


[Seal] By /s/ M. A. TAYLOR, 
Attorney-in-Fact. 
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EXHIBIT H 
U.S. Standard Form No. 25 (Revised) 


Performance Bond 
(Construction or Supply) 


Know all Men by these Presents, That we, Birnie 
Hlectric Company, as Principal, and Massachusetts 
Bonding and Insurance Company, a corporation 
established under the laws of the Commonwealth of 

Massachusetts and having its principal office in Bos- 
ton in the said Commonwealth, are held and firmly 
bound unto The Permanente Metals Corporation 

and the United States of America represented by 
the U.S. Maritime Commission as their interests 
may appear, the penal sum of Eighty-seven Thou- 

‘sand Five Hundred Sixty-six & 38/100ths ($87,- 

| 966.38) dollars for the payment of which sum well 
jand truly to be made, we bind ourselves, our heirs, 

-executors, administrators, and successors, jointly 

-and severally, firmly by these presents. 

The Condition of this Obligation is such, that 

‘Whereas the principal entered into a certain con- 
tract, hereto attached, with the Permanente Metals 
Corporation, et al., October 19th, 1944, for being 

‘Addendum #2 covering increase in price on twenty- 

‘two (22) ships covered by contract VS-14 and Ad- 

dendum #1 for twenty-two (22) AP 5 type Vessels, 

‘Numbers 552 to 573 inclusive under Prime Contract 

\ Number MCc-15762. 

Now therefore, ‘‘If the principal shall well and 
truly perform and fulfill all the undertakings, cove- 
nants, terms, conditions, and agreements of said con- 
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tract during the original term of said contract and 
any extensions thereof that may be granted by Per- 
manente Metals Corporation, et al., with or without 
notice to the surety, and during the life of any 
guaranty required under the contract, and shall also 
well and truly perform and fulfill all the undertak- 
ings, covenants, terms, conditions and agreements 
of any and all duly authorized modifications of said 
contract that may hereafter be made, notice of which 
modifications to the surety being hereby waived, 
then, this obligation to be void; otherwise to remain — 
in full force and virtue.”’ 

In witness whereof, the above-bounden parties 
have executed this instrument under their several] 
seals this 9th day of November, 1944, the name and 
corporate seal of each corporate party being herete 
affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 

BIRNIE ELECTRIC CoO. 

[Seal] By /s/ JOHN URQUHART BIRNIE, 

Individual Principal, 


816 West 5th Street, 
Los Angeles 18, Calif. 


In presence of— 


/3/ G. M. CORREO, ( 
032 No. Gerona Ave., : 
San Gabriel, Calif. 
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MASSACHUSETTS BONDING 
AND INSURANCE CoO. 
Corporate Surety, 
458 S. Spring Street, 
Los Angeles 13, Calif. 


[Seal] by /s/ CHARLES M. RANDALL, 
Attorney-in- Fact. 
Attest: 
CATHERINE V. WILSON. 


The rate of premium on this bond is $6.65 per 
thousand. . 
Total amount of premium charged, $1,500.31. 


(The above must be filled in by corporate surety) 


[Endorsed]: Filed July 20, 1946. 


[Title of District Court and Cause. ] 


ANSWER OF JOHN URQUHART BIRNIE 
AND MASSACHUSETTS BONDING AND 
INSURANCE COMPANY, A CORPORA- 
TION 


Comes now John Urquhart Birnie, an individual 
‘doing business as Birnie Electric Company and 
| Massachusetts Bonding and Insurance Company, a 

corporation, and severing from all other defendants 
in this action and answering the complaint of the 
plaintiff on file herein, and for answer to the alleged 
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first cause of action of plaintiff’s complaint, admit, 
deny and allege: 
I. 

Admit the allegations contained in Paragraph I 
of the alleged first cause of action of plaintiff’s 
complaint. 

TI. 

Admit the allegations contained in Paragraph II 
of the alleged first cause of action of plaintiff ] 
complaint. 

TI. 

Admit the allegations contained in Paragraph IIL 
of the alleged first cause of action of plaintiff’s 
complaint. 

IV. : 

Answering Paragraph IV of the alleged first_ 
cause of action of plaintiff’s complaint, defendants 
allege that they, or either of them do not have 
sufficient information or belief to enable them te 
answer said allegations and basing their denial upor 
said lack of information and belief, deny generally 
and specifically, each and every, all and singular 
the allegations therein contained. 


Vv. 
Admit the allegations contained in Paragraph \ 
of the alleged first cause of action of plant 
complaint. 
VI. 
Admit the allegations contains in Paragraph V 
of the alleged first cause of action of plaintiff’ 
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complaint and in that connection defendants allege 
that on or about November 28, 1944, plaintiff and 
defendant, John Urquhart Birnie doing business 
as Birnie Electric Company, made and entered into 
a certain subcontract in writing designated ‘‘ Vessels 
Subcontract No. VS8-28’’ and on April 5, 1945, said 
parties entered into Addendum No. 1 to said sub- 
contract VS-28, all under United States Maritime 
Commission Prime Contract No. MCc-15762 which 
was previously entered into between plaintiff and 
the United States Maritime Commission. Said sub- 
eontract VS-28 was subject to the approval of the 
United States Maritime Commission and was duly 
approved by the United States Maritime Commis- 
sion in writing on or about January 17, 1945. True 
copies of said subcontract and Addendum No. 1 
thereto are attached hereto, marked Exhibit ‘‘A’’ 
iand by reference hereby made a part hereof as 
though fully set forth herein. Defendants allege 
that said Addendum No. 1 purports on its face to be 
executed under and in connection with Prime Con- 
tract No. MCc-36452, whereas, in truth and in fact 
isaid Addendum No. 1 was executed under and in 
eonnection with Prime Contract No. MCec-15762 and 
‘Was so intended by the parties to said Addendum 
‘and said reference therein to Prime Contract MCc- 
126452 was an inadvertence, misconception and mis- 
take of fact on the part of both parties thereto when 
executing said Addendum No. 1 to said subcontract 
V5S-28. Defendants further allege that under Ves- 
Sels Subcontracts Nos. VS-14 and VS-28, by virtue 
of Article 43 of the ‘“‘Terms and Conditions” 
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thereof, all of the terms, covenants and conditions 
of Prime Contract No. MCc-15762 between the 
United States Maritime Commission and the plain-— 
tiff were adopted, incorporated and made part and 
pareel of the terms, covenants and conditions of! 
said subcontracts. Said Prime Contract No. MCe 
15762, as defendants are informed and believe, and” 
upon such information and belief, allege, was nego- 
tiated, made, executed and delivered upon the - 
special instance and request and for the benefit of 
the United States Navy, acting by and through the 
Secretary of Navy, his authorized agents, assistants, 
and employees as a part of and in connection with 
the emergency naval construction program, author- 
ized by the laws of the United States among which 
was and is Section 496, Title 34, U. 8S. C., as 
amended. The said prime contract and each of said 
subcontracts contemplated and provided for the con- 
struction of complete naval vessels which were in- 
tended for and were actually used, employed anc 
commissioned by the United States Navy in or con 
nected with operations against an armed enemy 0: 
the United States. Defendants are informed anc 
believe and upon such information and belief alleg 
that the costs of construction of said complete nava 
vessels under said prime contract and said subcon 
tracts were charged to and paid from Congressiona 
appropriations of public funds of the United State 
appropriated and designated for expenditure by th 
Secretary of the Navy in furtherance of the Nav 
Department’s emergency naval vessel constructio 
and building program. Defendants are informe 
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and believe and upon such information and belief 
allege that the complete naval vessels constructed 
under said prime contract and under each of said 
subcontracts were, upon completion and before ac- 
ceptance by the United States of America, in- 
spected and tested by a Trial Board appointed 
under the authority of the Secretary of the Navy. 


SL. 


Admit the allegations contained in Paragraph 
VII of the alleged first cause of action of plaintiff’s 


‘complaint. 
Verit: 


Admit the allegations contained in Paragraph 
VIII of the alleged first cause of action of plain- 
tiff’s complaint. 

IX. 


Admit the allegations contained in Paragraph IX 

lof the alleged first cause of action of plaintiff’s 
complaint. 
: X. 
_ Defendants deny generally and specifically, each 
‘and every, all and singular, the allegations con- 
itained in Paragraph X of the alleged first cause of 
-action of plaintiff’s complaint and in that connec- 
ition defendants allege that by virtue of Article 43 
‘of the ‘‘Terms and Conditions”’ of said subcontract 
‘VS-14, the terms, covenants and conditions of said 
Prime Contract No. MCc-15762 were incorporated 
‘im and made part and pareel of said subcontract 
Vs 


r 
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XI. 

Defendants deny generally and specifically, each 
and every, all and singular, the allegations con- 
tained in Paragraph XI of the alleged first cause 
of action of plaintiff’s complaint except that de- 
fendants admit that Special Provision No. 4, as set 
forth in said subcontract VS-14, contains a provi- 
sion substantially as alleged in said Paragraph xIg 


IT, 


Defendants deny generally and specifically, each 
and every, all and singular, the allegations a 
tained in Paragraph XII of the alleged first cause 
of action of plaintiff’s complaint except that a 
fendants admit that work to be performed by John 
Urquhart Birnie doing business as Birnie Electric 
Company under said subcontract VS-14 and the 
Addenda thereto was completed on or before Marek 
26, 1946. Further answering the allegations con 
tained in said Paragraph XII, defendants allege 
that the ‘‘Stated Contract Price’’ was the sum o; 
$432,688.50. Further answering the allegations con” 
tained in said Paragraph XII, defendants alleg 
that they, or either of them, do not have sufficien 
information or belief to enable them to answe 
plaintiff’s allegations respecting the alleged deter 
mination of amount by the United States Mari 
time Commission and basing their denial upon sue 
lack of information and belief deny that at an 
time, or at all, the United States Maritime Cow 
mission or anyone on its behalf made any dete 
nunation of any nature, or character whateve 
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under said Special Provision No. 4, or under any 
other term, provision, condition or covenant of said 
subcontract VS-14 .or otherwise, and in that con- 
nection defendants allege that if said determination 
was made as alleged in said Paragraph XII, that 
such was done without right, authority or justifica- 
tion in law and is now and at all times was void 
and of no force or effect whatever. 


XIIL. 


Defendants deny generally and specifically, each 
and every, all and singular, the allegations con- 
tained in Paragraph XIII of the alleged first cause 
of action of plaintiff’s complaint except that de- 
fendants admit that plaintiff paid the sum of $389,- 
419.56 to John Urquhart Birnie doing business as 
iBirnie Electric Company under and in partial per- 
formance of plaintiff’s obligations of said subcon- 
tract VS-14, and there is now due, owing and 
unpaid from plaintiff to John Urquhart Birnie 
‘doing business as Birnie Electric Company the sum 
‘of $48,268.94, thereunder. 


XIV. 


Admit the allegations contained in Paragraph 
XIV of the alleged first cause of action of plain- 
tiff’s complaint except that defendants deny that 
‘there is now or ever was due or owing or unpaid 
from either or both of these answering defendants 
‘to plaintiff, pursuant to said subcontract VS-14, 
or any or all of the Addenda thereto, or on any 
other basis whatever, the sum of $148,946.57, or 
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any part thereof, or any other sum at all and de- 
fendants allege that there is now due, owing and 
unpaid from plaintiff to John Urquhart Birnie 
doing business as Birnie Electric Company the sum 
of $43,268.94, under said subcontract and its Ad- 
denda as alleged in Paragraph XIII, above. 


Answering the Allegations Contained in the Alleged” 
Second and Separate Cause of Action of Plain- 
tiff’s Complaint, These Answering Defendants 


Admit, Deny and Allege 
7 


le 


Defendants repeat, reallege and incorporate hereit - 
the same as though specifically set forth all of their 
admissions, denials and allegations contained it 
Paragraphs I to XIV, inclusive, of their foregoing 
answer to the alleged first cause of action of plain 
tiff’s complaint. 

Jk 


Defendants admit the allegations contained i 
Paragraph IT of the alleged second cause of actiol 
of plaintiff’s complaint except that defendants, ani 
each of them, deny that Performance Bond No 
C-28504 referred to in said Paragraph II or an 
other bond was made or executed or delivered t 
plaintiff, or to the United States, or to any Goverr 
mental agency, board, commission, representativ 
or agent of the United States, or to any other pei 
son, firm or corporation, for the faithful perforn 
ance, or for any purpose or performance whateve 
by John Urquhart Birnie doing business as Birn: 
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Electric Company, or by any other person, of or in 
connection with Special Provision No. 4, or any of 
its subdivisions all as contained and set forth in said 
subcontract VS-14, (Exhibit ‘‘A”’ to plaintiff’s com- 
plaint). Defendants and each of them, further deny 
that said bond was or is by its terms, or otherwise, 
binding upon or against the principal or the surety, 
named therein, jointly or severally, or otherwise, 
or that it has been or is, at all, or at any time, in 
full or any, force or effect in respect to said Special 
Provision No. 4, or any of the subdivisions thereof. 


a 


IDOE 


Defendants admit the allegations contained in 
Paragraph III of the alleged second cause of action 
of plaintiff’s complaint except that defendants, and 
each of them, deny that Performance Bond No. 
C-28589 referred to in said Paragraph III or any 
other bond was made or executed or delivered to 
plaintiff, or to the United States, or to any Govern- 
mental agency, board, commission, representative 
or agent of the United States, or to any other per- 
son, firm or corporation, for the faithful perform- 
ance, or for any performance whatever, by John 
Urquhart Birnie doing business as Birnie Electric 
Company, or by any other person, of or in connec- 
‘tion with Special Provision No. 4 or anv of its 
subdivisions all as contained and set forth in said 
“subcontract VS-14. Defendants and each of them, 
further deny that said bond was or is by its terms, 
or otherwise, binding upon or against the principal 
or the surety, named therein, jointly or severally, 
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or otherwise, or that it has been or is, at all, or at 
any time in full ov any force or effect in respect to 
said Special Provision No. 4, or any of the sub- 
divisions thereof. 

IV. 


Defendants admit the allegations contained in 
Paragraph LV of the alleged second cause of action” 
of plaintiff’s complaint except that the defendants, 
and each of them deny that the endorsement to the. 
Bonds Nos. C-28504 and C-28589 referred to in said 
Paragraph IV .or any other endorsement to said 
Bonds were made, executed or delivered to plaintiff. 
or to the United States, or to any Governmental 
agency, board, commission, representative or agent 
of the United States, or to any other person, fir 
or corporation, for the faithful performance, or foi 
any performance whatever, by John Urquhart 
Birnie doing business as Birnie Electric Company 
or by any other person, of or m connection witl 
Special Provision No. + or any of its subdivisions al 
as contained and set forth in said subcontract VS-14 
Defendants and each of them, further deny that sai 
endorsement to said bonds was or is by its terms 
or otherwise, binding upon or against the principa_ 
or the surety, named therein, jointly or severally, o 
otherwise, or that it has been or is, at all, or at aw 
time in full or any force or effect in respect to sai 
Special Provision No. 4 or any of the subdivision 
thereof. 

Ne 

Defendants admit the allegations contained i 

Paragraph V in the alleged second cause of actio 
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of plaintiff’s complaint except that the defendants, 
and each of them deny that an unnumbered Per- 
formance Bond, dated November 9, 1944, referred 
to in said Paragraph V or any other bond was made 
or executed or delivered to plaintiff, or to the 
United States, or to any Governmental agency, 
board, commission, representative or agent of the 
United States or to any other person, firm or cor- 
poration, for the faithful performance, or for any 
performance whatever, bv John Urquhart Birnie 
doing business as Birnie Electric Company, or by 
any other person, of or in connection with Special 
Provision No. + or any of its subdivisions all as set 
forth and contained in said subcontract VS-14 or 
any or all modifications or extensions thereof. De- 
fendants and each of them, further deny that said 
‘bond was or is by its terms, or otherwise, binding 
‘upon or against the principal or the surety, named 
therein, jointly or severally, or otherwise, or that 
‘it has been or is, at all, or at any time in full or 
any force or effect in respect to said Special Pro- 
vision No. 4 or any of the subdivisions thereof. 


. Answering the Allegations Contained in the Alleged 
Third and Separate Cause of Action of Plain- 
tiff’s Complaint, These Answering Defendants 
Admit, Deny and Allege 


I 


Defendants repeat, reallege and incorporate herein 
‘the same as though specifically set forth all of their 
admissions, denials and allegations contained in 
Paragraphs I, II, IV, VI and XIII of their fore- 


| 
| 
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going answer to the alleged first cause of action of 
plaintiff’s complaint. 


ae 


Defendant John Urquhart Birnie doing business 
as Birnie Electric Company for himself and not for 
any other defendant in this action, admits the alle- 
gations contained in Paragraph II of the alleged 
third cause of action of plaintiff’s complaint and in 
that connection alleges that the indebtedness therein 
referred to arose out of, represents, is in connection 
with, and is based upon the performance of sub- 
contracts VS-14 and VS-28 and their respective 
Addenda. | 

Tait. 


Defendant John Urquhart Birnie doing business 
as Birnie Electric Company for himself and no’ 
for any other defendant in this action, admits thi 
allegations contained in Paragraph III of thi 
alleged third cause of action of plaintiff’s complain 
except that said defendant denies, for the reason 
and on the basis of the matters and things set fortl 
in Paragraph UI of defendants’ fourth distine 
separate and affirmative defense herein, that the sur 
of $1,546.66, or any part thereof or any sum at all i 
due or owing or unpaid to plaintiff. 


As and for a First Distinct, Separate and Affirme 
tive Defense to Plaintiff’s Complaint Thes 
Answering Defendants Allege: 


iy | 
The inclusion of Special Provision No. 4 and a 
of its subdivisions in subcontract VS-14 referred # 
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in Paragraph VI of the alleged first cause of action 
of plaintiff’s complaint was the result of an ex- 
eusable mistake of fact on the part of both the plain- 
tiff and defendant John Urquhart Birnie doing 
business as Birnie Electric Company. As to said 
Special Provision No. 4 and all of its subdivisions, 
there was a complete and total lack of meeting of 
minds between plaintiff and defendant John Urqu- 
hart Birnie doing business as Birnie Electric Com- 
pany and a complete and total lack of consent by 
said defendant at the time said subcontract was 
made, executed and delivered as consent to a con- 
tract is defined and provided in and by Chapter ITI, 
Title I, Part II of the Civil Code of the State of 
California. It was not the intention of the parties 
thereto and particularly of said defendant, that said 
‘subcontract VS-14 should contain any provision pro- 
‘viding for or in respect to the accounting for or 
‘payment to the plaintiff of any profits derived under 
‘said subcontract. 

| II. 

| 


: At the time of execution and delivery of said 


subcontract VS-14 and prior to signature by said 
defendant, plaintiff through its authorized agent and 
“attorney, who was then acting within the course of 
his employment and the scope of his authority, 
represented to said defendant that the terms of 
. said subcontract VS-14 was in full compliance with 
‘and were required by existing law, prime contract 
MCc-15762 (under which said subcontract was writ- 
ten) and all regulations. Said defendant believed 
such representations which in truth and in fact 
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plaintiff then knew to be, and they were then, false . 
and untrue with respect to Special Provision No. 4 
and all of its subdivisions. Said defendant relied — 
upon such false representations and signed and de- 
livered said subcontract VS-14 to plaintiff, whereas 

said defendant would not have done so but for said — 
false representations. | 


Tif. 

The alleged first cause of action of plaintiff’s com-~ 
plaint does not state facts sufficient to constitute a — 
cause of action against either of these answering — 
defendants. 


As and for a Second Distinet, Separate and Affirma- 
tive Defense to Plaintiff’s Complaint These — 
Answering Defendants Allege: 


A 


That all of the performance bonds and the en- 
dorsement thereto and thereon referred to in Para- — 
eraphs II, IiI, IV and V of the alleged second © 
cause of action in plaintiff’s complaint were made, — 
executed and delivered to plaintiff in favor of plain- 
tiff, United States of America, and the United States — 
Maritime Commission, as their interests might ap- 
pear, for the faithful performance by the principa ~ 
named therein, to wit, John Urquhart Birnie doing — 
business as Birnie Electric Company, of his obli 
gations under subcontract VS-14 and the respectivi 
Addenda thereto, (true copies of said last men 
tioned documents appear as Exhibits ‘A,’ ‘B)’ 
“OC” and “D”’ to plaintiff’s complaint) ; saving an 
excepting however that it was not the purpose 0 


The Permanente Metals Cor p., ete. 73 


intention of any of the parties to said bonds and 
the endorsement thereto and thereon, nor was it the 
purpose or intention of any of the persons in whose 
favor said bonds and said endorsement thereon were 
made, to secure or answer for the alleged and pur- 
ported, though non-existent, obligation of defendant, 
John Urquhart Birnie doing business as Birnie 
Klectric Company, under Special Provision No. 4 
and the subdivisions thereof, all as set forth in said 
subcontract VS-14. 


Ale 


The alleged second cause of action of plaintift’s 
complaint does not state facts sufficient to constitute 
a cause of action against either of these answering 
defendants. 


As and for a Third Distinet, Separate and Affirma- 
tive Defense to Plaintiff’s Complaint These 
Answering Defendants Allege: 


I. 


Defendants replead, reallege and re-incorporate 
herein the same as though specifically set forth all 
of the affirmative allegations contained in Para- 
graph VI of their foregoing answer to plaintiff’s 
alleged first cause of action. 


id 
On July 19, 1946, defendant John Urquhart Birnie 
doing business as Birnie Electric Company, as plain- 
iif, filed an action for a declaratory judgment, 
naming the plaintiff herein as defendant in said 
action, in the United States District Court, Southern 
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District of California, Central Division (being ac- 

tion number 5581-PH), wherein and whereby said 

plaintiff in said action alleged and set forth all of 
the material matters and things alleged and claimed. 
by plaintiff herein in its alleged first cause of action 
and in addition thereto said defendant, as plaintiff 
in.said action in said Southern District of California, 

set forth the making, execution and delivery and 
performance of said subcontract VS-28 and its Ad- 
dendum. The issues tendered and the praver for 
relief in said action in said Southern District of 

California seek and pray for a declaration of the 

rights and obligations of the plaintiff herein and 

said defendant under both of said subcontracts ané 

their respective Addenda and further, a declaratior 

that plaintiff in said action is not bound or obli 

gated to pay or account to the defendant therein fo1 

any profits of any character under said subcontract: 
VS-14 or VS-28 or their respective Addenda, anc 
the further declaration of the amount owing by thi 

defendant therein to the plaintiff therein on accoun 
of performance under said subcontracts and ther 

respective Addenda. 


Pit, 

Said suit in said Southern District of Californi— 
was filed prior in time, to wit, on July 19, 1946, t 
the filing of this action on July 20, 1946, and ser 
ice of process upon the defendant in said othe 
action was had and obtained prior in time to th 
service of process upon the defendants in this actif 
More complete, speedier and more adequate “a 


: 
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ean and will be afforded all parties upon the whole 
controversy in and by virtue of the said other action. 


As and for a Fourth Distinet, Separate and Affirma- 
tive Defense to Plaintiff’s Complaint These 
Answering Defendants Allege: 


I. 


On or about November 28, 1944, defendant, John 
‘Urquhart Birme doing business as Birnie Electric 
‘Company, and plaintiff executed and entered into 
a written subcontract VS-28 and thereafter, on or 
about April 5, 1945, executed and entered into a 
written Addendum No. 1 to said subcontract VS-28. 
‘True copies of said written subcontract and written 
Addendum thereto are hereto attached, marked Ex- 
hibit ‘‘A,’’ and by reference hereby made a part 
hereof as though fully set forth herein. Said 
written subcontract VS-28 and its Addendum 
thereto, Exhibit ‘‘A,’’ were signed, executed and 
delivered by the parties thereto within the State of 
California. Oscar A. Mellin, who signed and exe- 
cuted said subcontract of November 28, 1944, for 
and on behalf of said defendant, was at the time 
of the execution thereof the duly appointed and 
authorized attorney in fact of said defendant. 


10 


Defendants allege that said Addendum No. 1 pur- 
ports on its face to be executed under and in con- 
nection with Prime Contract No. MCc-36452, 
whereas, in truth and in fact said Addendum No. 1 
Was executed under and in connection with Prime 
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Contract No. MCc-15762 and was so intended by 
the parties to said Addendum and said reference 
therein to Prime Contract MCc-36452 was an in- 
advertence, misconception and mistake of fact on 
the part of both parties thereto when executing 
said Addendum No. 1 to said subcontract VS-28. 


EE 


Defendant, John Urquhart Birnie doing business 


as Birnie Electric Company, has fully performed 
all of the terms, covenants and conditions and has 
furnished all of the materials required of him by 
subcontract VS-14 and its Addenda referred to in 
plaintiff’s alleged first cause of action and required 
of him by said subeontract VS-28 and its Addendum 
and has in all respects performed his duty there- 
under. 
iy 

The stated contract price of subcontract VS-14 
and its Addenda (attached as Exhibits ‘‘A,’’ “B,’ 
““O”? and ‘‘D’’ to plaintiff’s complaint) was anc 
is the sum of $432,688.50, of which sum plaintiff 
has paid to said defendant the sum of $389,419.56 
The stated contract price of subcontract VS-2é 
and its Addendum (attached hereto as Exhibr 
‘‘A’’?) was and is the sum of $153,327.35, of whiel 
sum plaintiff has paid to said defendant the sun 
of $83,218.50; and there is due, owing and unpai 
from plaintiff to defendant, John Urquhart Birni 
doing business as Birnie Electric Company, unde 
both of said subcontracts VS-14 and VS-28 am 
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their respective Addenda, the total sum of $1138,- 
er7.79. 


As and for a Fifth Distinct, Separate and Affirma- 
tive Defense to Plaintiff’s Complaint These 
Answering Defendants Allege: 


du 


Defendants replead, reallege and re-incorporate 
herein the same as though specifically set forth, all 
of the affirmative allegations contained in Para- 
graph VI of their foregoing answer to plaintiff’s 
alleged first cause of action. 


Il. 


Said subcontracts VS-14 and VS-28 and their 
respective Addenda and Prime Contract No. MCe- 
15762 between plaintiff and the United States Mari- 
time Commission under which said subcontracts 
were let, covered and provided for the construction 
of complete naval vessels and portions thereof and 
said subcontracts and their respective Addenda 
‘were entered into in a taxable year to which the 
‘excess profits tax provided in Subchapter E of 
\Chapter 2 of the United States Internal Revenue 
‘Code was and is applicable and would be applicable 
if said defendant, as subcontractor, were a corpora- 
tion and in that connection defendants allege that 
Section 496 (a), Title 34, U.S.C., is applicable to 
said subcontracts and their respective Addenda. 


_ Wherefore, defendants pray: 
(1) That plaintiff take nothing by virtue of its 
‘complaint herein. 
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(2) That defendant, John Urquhart Birnie 
doing business as Birnie Electric Company, have 
judgment against plaintiff in the sum of $111,832.13, 
which said last mentioned sum is computed by 
dedueting plaintiff’s demand under its alleged third 
cause of action from the total sum due to said de- 
fendant under said defendant’s fifth separate, dis- 
tinct and affirmative defense herein. 

(3) That this action and all further steps and 
proceedings therein be stayed, suspended and 
abated pending final disposition of action number 
5581-PH now pending in the United States District 
Court, Southern District of California, Central Di-. 
vision. 

(4) That defendants be given judgment for their 
costs herein expended and such other and further 
relief as to the Court may seem just and proper. 


DANA MURDOCK, 
CHARLES P. McCARTHY, 
WILLIAM S. SCULLY, 
HILL, MORGAN & FARRER, 
TINNING & DeLAP, 


By /s/ WILLIAM 8. SCULLY, 
Attorneys for Answering 
Defendants. 
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Subcontract 


The Permanente Metals Corporation 
Kaiser Company, Ince. Kaiser Cargo, Ine. 
(Shipyard Number Two) 
Post Office Box 1072, Richmond, California 


United States Maritime Commission 
Contraet Nos. MCec-15762 


Vessels—Subcontract No. VS-28 
Date: November 28, 1944 
Muerto) NO. ..........-..-..-.-------cccennons 


The Permanente Metals Corporation, hereinafter referred to 
as Contractor, and Birnie Electric Company, with offices located 
at 816 West 5th Strect, Los Angeles, California, hereinafter re- 
ferred to as Subcontractor, hereby agree that the following work 
shall be performed for the compensation and upon the terms and 
conditions hereinafter set forth on the face of this Subcontract, 

i and including Articles 1 through 47 of the Terms and Condi- 
tions attached to and made a part of this Subcontract: 


1 Work to Be Performed: 
See Appendix ‘‘A’’ 


Plans, Drawings and/or Specifications: 
See Appendix ‘‘A”’ 


Location of Work: <All installation work shall be performed at 
' the Contractor’s Shipyard No. 2, Richmond, California. How- 
ever, Subcontractor may do certain fabricating at its own plant. 


Items to Be Supplied by Contractor: 
See Appendix ‘‘A”’ 


’ Work to Commence: Subcontractor shall commence the aforesaid 
' work as directed by Contractor. 


Work to Be Completed: (Time is of the essence of this Subcon- 
i tract) Subcontractor shall so staff and plan his work and shall 

work as many hours per day and as many days per week to keep 
‘abreast of the Contractor's schedule; all without additional com- 
' pensation thereof. 


Compensation: Subcontractor shall be compensated for the per- 
formance of aforesaid work in accordance with the following: 


mem 1—Degaussing .................2...---- $8,500.00 per vessel 
Item 2—Voice Tube and Whistle ...... 1,200.00 per vessel 
Item 3—Mechanical Telegraph ........ 4,000.00 per vessel 
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Bonds: Required (See Article 23). 


Liquidated Damages: None specified. 
Special Provisions: 
See Appendix ‘‘A’”’ 


This Subcontract is subject to the approval of the United 
States Maritime Commission. 


THE PERMANENTE METALS CORP., 
Contractor. 


By /s/ T. A. BEDFORD, 
Assistant General Manager. 


Approved as to Form: 


By /s/ R. K. FRISBIE, 
Contractor’s Legal Department. 


BIRNIE ELECTRIC COMPANY, 
Subcontractor. 


By /s/ JOHN U. BIRNIE, 
Sole Proprietor. 


By /s/ OSCAR A. MELLIN, 
His Attorney-in-Fact. 
Approved 1/17/45: 


UNITED STATES MARITIME 
COMMISSION. . 


By /s/ C. V. FISHER, 
Material Controller. . 


Terms and Conditions 
Revision No. 2 5-43. — 


[See Terms and Conditions (Revision No. 2 5-43 
set out on pages 22 to 38 of this printed record. | 


Appendix ‘‘A”’ 


Work to Be Performed: 

Subcontractor shall install the following iten 
on twelve (12) AP-2 Design Vessels, hulls numbere 
574 to 580, inclusive, and 597 to 601, inclusive, und 
Prime Contract No. MCe-15762. 
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1. Degaussing 

Subeontractor shall furnish all supervision, labor, 
equipment and materials except such as may be 
furnished by the United States Navy, necessary to 
completely fabricate and install the Degaussing Sys- 
tem including degaussing troughs, covers, straps, 
cables, kick pipes, bulkhead penetrations, junction 
boxes, control panels, and any other fixtures, parts, 
or wiring necessary to completely imstall and oper- 
‘ate the system to the satisfaction of the United 
States Maritime Commission, United States Navy, 
and the Contractor. Certificate of acceptance by 
the United States Navy shall be required on each 
vessel. 

2. Voice Tube & Whistle 

Subcontractor shall furnish all supervision, labor, 
equipment, and materials except such as may be fur- 
nished by the Contractor or the United States Navy, 
‘to completely make all straps and hangers required 
throughout the Voice Tube & Whistle System, and 
shall mount all equipment that may be required to 
complete the installation. 


3. Mechanical Telegraph 

Subcontractor shall furnish all supervision, labor, 
equipment and material except such as may be fur- 
mished by the United States Maritime Commission, 
Umited States Navy or the Contractor necessary to 
completely make and install all straps and hangers 
tequired throughout the Mechanical Telegraph Sys- 
tem, and mount all equipment as may be required 
to complete the system to the satisfaction of the 
United States Maritime Commission, the United 


82 John Urquhart Birme, etc., vs. 


Plans, Drawings and/or Specifications: 

Subcontractor shall perform said work in accord- 
ance with Plans, Drawings and/or Specifications on 
file with The Permanente Metals Corporation, Office 
of the Naval Architect. All changes to said plans, — 
dvawings and/or specifications prior to mstallation © 
and all minor changes shall be made by the Subcon- 
tractor at no additional cost to the Contractor. 
Items To Be Supplied by Contractor: 

Contractor shall furnish light, power, water, air 
and crane service; also space for storage of ma-_ 
terials required for the work aforesaid and shop 
space; and such transportation as may be necessary 
to haul wire reels and heavy parts of equipment 
within the aforesaid shipyard. 

Contractor shall furnish all raw materials re- 
quired for the Voice Tube & Whistle and Mechanical 
Telegraph Systems; fabrication of the raw materials 
furnished shall be the responsibility of the Subeon- 
tractor. 

Special Provisions: 

1. The Subcontractor shall not be allowed any 
increase 1n price from any cause except a majol 
change in designs. 

2. Article 17 shall be modified as follows: 

(a) By striking the last sentence of Para 
graph A. 

(b) By inserting in the last sentence o: 
Paragraph B (2), between the words ‘‘costs’ 
and ‘‘shall,’’ the following: “‘shall exclude am 
charge for interest on borrowings, and.”’ 

(c) Strike in the last sentence of Paragrap’ 


. 
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C, the words ‘‘with appropriate adjustment to 
cover costs of delivery,’’ and insert therefor, 
‘Appropriate adjustment will be made for de- 
livery costs or savings therein.”’ 

Article 32 shall be modified as follows: 

(a) By striking Paragraph A and inserting 
therefor, ‘‘If this subeontract be for main- 
tenance or for vessel construction, and hence 
covered by Contractor’s vessel contract, in the 


se) 


performance of the work hereunder, Subcon- 
tractor shall pay the wage rates and observe 
the other working conditions for like work 
established by the Contractor in the shipyard 
and approved by the United States Maritime 
Commission. 
4. Article 45 shall be modified to read as follows: 
*‘Contractor and Subcontractor agree that 
the work to be performed pursuant to this Sub- 
contract shall be performed at the prices stated 
on the face of this Subcontract or the maximum 
ceiling prices under applicable regulations of 
the Office of Price Administration, whichever 
are the lower. Subcontractor nevertheless repre- 
sents, warrants, and certifies that none of the 
prices, after taking into consideration all factors 
affecting the final Subcontract price contained 
in the Subcontract, exceed the maximum prices 
chargeable and payable under the regulations 
of the Office of Price Administration and/or 
any other applicable State or Federal legislation 
or regulations. 
§. Contractor shall pay Subcontractor by 
“monthly payments; said payments shall be based 
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upon 90% of the sum due on progress estimates 
made by the Subcontractor and approved by the 
Contractor. Contractor shall withhold ten per cent 
(10%) of such sums pending final determination of 
profits under this subcontract, as hereinafter pro- 
vided. 

6. Outstanding amounts, if any, due at the com- 
pletion of this subcontract are payable fifteen (15) 
days after final determination of such amounts as 
provided in this subcontract. 

7. Report of Cost—Excess Profits: The Sub 
contractor agrees to account for and pay to the Con _ 
tractor certain profits derived under this contract 
and for such purposes agrees: 

(a) To make a report under oath to th 
Commission care of the Contractor upon com 
pletion of this contract, setting forth in th 
form prescribed by the Commisison the tota 
contract price, the total cost of performing th 
contract, the amount of Subcontractor’s ove 
head charged to such cost, the net profits an 
the percentage such net profit bears to the cor 
tract price, and such other information as th 
Commission shall prescribe; 

(b) ‘To pay to the Contractor profit as sha 
be determined by the Commission in excess 
ten (10) per cent of the total contract pric 
which amount shall become the sole propert 
of the Commission. 

(c) To make no subdivisions of any col 
tract or subcontract for the same article 
articles for the purpose of evading the pr 
visions of this Article; and any subdivision 
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any contract or subcontract involving an amount 
in excess of $10,000 shall be subject to the con- 
ditions prescribed in this article; provided that 
agreements for the purchase of material and/or 
for the rental of equipment shall not be con- 
sidered as subdivisions of any contract or sub- 
contract within the meaning of this section ; 
(d) ‘hat the books, files and all other records 
of the Subcontractor or any holding, subsidiary, 
affiliated, or associated company, shall at all 
times be subject to inspection and audit by any 
person designated by the Contractor or the Com- 
mission, and the premises shall at all times be 
subject to inspection by the agents of the Com- 
mission and Contractor. 
It is further understood and agreed that the Com- 
mission shall prescribe the method of determining 
ithe Subcontractor’s profits: Provided, that, im com- 
puting such profits no salary of more than $25,000 
per year to any individual shall be considered as a 
_part of the cost and no cost will be allowed which, 
im the judgment of the Commission, is not fair aud 
» just or is in excess of a reasonable market price for 
commodities or goods or services purchased or 
' charged. 
| Although the accounting for profits and payments 
» to be made under the provisions of this Article shall 
)be in accordance with the provisions of Section 
905 (b) of the Merchant Marine Act, 1936, as 
} amended and the regulations of the Commission 
/ issued pursuant thereto, the losses incurred in con- 
} Hection with the performance of this contract shall 
/ not be used in connection with computing profits 
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derived under any other contracts that the Subcon- 
tractor may have with the Contractor or Commis- 
sion and losses incurred in connection with such 
other contracts shall not be used in connection with 
computing profits derived under this contract, it 
being understood and agreed that the obligation of 
the Subcontractor to make payments under this 
Article is contractual and that such payments shall 
in effect constitute a reduction of the amount of the 
contract price which the Contractor is entitled to 
retain. 


Addendum No. 1 to Subcontract No. VS-28 
MCce-36452 


This Addendum made and entered into this 5th 
day of April, 1945, by and between The Permanente 
Metals Corporation, Shipbuilding Division, Rich- 
mond, California, hereinafter called the Contractor, 
and Birnie Electric Company, with offices located 
at 816 West 5th Street, Los Angeles, California, 
hereinafter called Subcontractor, 


Witnesseth : 


Whereas, the parties herem have heretofore en- 
tered into Subcontract No. VS-28 whereby Subcon- 
tractor agreed to install the degaussing, voice tube 
and whistle and the mechanical telegraph systems 
on twelve (12) AP-2 Design Vessels, hulls numbered 
574 to 580, inclusive, and 597 to 601, inclusive, under 
Prime Contract No. MCe-36452; and 

Whereas, on hull numbered 597 the Subcontractor 
furnished the material, layout work and supervision 
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for the degaussing system only, inasmuch as said 
hull was transferred from Yard Number Two to 
Yard Number One for outfitting; and 

Whereas, prior to the transfer of hull numbered 
597 the Subcontractor completed only 30.91 per cent 
of the degaussing, listed as Item 1 under the ‘‘ Work 
to be Performed’’ provision of Subcontract No. 
VS8-28 ; 

Now, Therefore, It Is Agreed by and Between 
the Parties Hereto: 

1. Contractor shall pay Subcontractor the sum 
of $2,627.35 for the work performed on the de- 
gaussing system on hull numbered 597. 

2. Jixcept as herein otherwise provided the terms 
and conditions of Subcontract No. VS-28 shall be 
unchanged and in full force and effect. 


THE PERMANENTE METALS 
CORPORATION, 
Contractor. 
By? /s/ OW. F WOHY ER, 
Administrative Engineer. 


Approved as to Form: 


By /s/ ROGER SAMS, 
Contractor’s Legal 
Department. 


BIRNIE ELECTRIC 
COMPANY, 
Subcontractor. 


By /s/ JOHN URQUHART BIRNIE 


Owner. 


2 
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State of Cahfornia, 
County of Los Angeles—ss. 


John Urquhart Birnie being first duly sworn, 
deposes and says: that he is one of the defendants 
in the above-entitled action; that he has read the 
foregoing Answer of John Urquhart Birnie and 
Massachusetts Bonding and Insurance Company, a 
Corporation, and knows the contents thereto; and 
that the same is true of his own knowledge, except 
as to the matters which are therein stated upon his 
information or belief, and as to those matters that 
he believes it to be true; and that he verifies this 
Answer on behalf of himself and Massachusetts 


Bonding and Insurance Company. 
/s/ JOHN URQUHART BIRNIE. 


Subscribed and sworn to before me this 28th day 
of August, 1946. 


[Seal] /3/ EDITH E. PELLEGRIN, 
Notary Public in and for the County of Los Angeles, 
State of California. 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed Aug. 29, 1946. 
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[Title of District Court and Cause. ] 


FIRST AMENDED COMPLAINT FOR PAY- 
MENT OF MONEY DUE AND AGAINST 
PRINCIPAL AND SURETY UPON CON- 
TRACT PERFORMANCE BOND 


Plaintiff complains of defendants above named, 
and for a First Cause of Action alleges that: 


{. 


At all times herein mentioned, plaintiff was, and 
now is, a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, 
and duly qualified and doing business in the State 
of California, with its principal place of business 
in the Northern District of California. 


dik. 


At all times herein mentioned, defendant, John 
Urquhart Birnie, also sometimes known and re- 
ferred to as John U. Birnie, was, and now is, a 
resident of the State of California, and was, and 
is, doing business in the Northern District of Cali- 
fornia and elsewhere as Birnie Electric Company. 


III. 


At all times herein mentioned, defendant, Massa- 
chusetts Bonding and Insurance Company, a cor- 
poration, was, and now is, a corporation organized 
and existing under and by virtue of the laws of the 
State of Massachusetts, and duly qualified and 
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doing business in the State of California, and par- 
ticularly in the Northern District of California. 


IV. 


First Doe, Second Doe, Third Doe, First Doe 
Company, Second Doe Company and Third Doe 
Company are the fictitious names of defendants 
whose true names are unknown to plaintiff, and 
plaintiff asks that when such true names are dis- 
covered, that this First Amended Complaint may 
be amended by inserting such true names in the 
place and stead of such fictitious names, together 
with appropriate charging allegations. 


V. 


The amount involved in this litigation exceeds, 
exclusive of interest and costs, the sum of $3,000.00. 


VI. 


On or about May 29, 1944, in Contra Costa 
County, California, in the Northern District of Cali- 
fornia, plaintiff and defendant, John Urquhart 
Birnie, doing business as Birnie Electric Company, 
made and entered into a certain contract in writing, 
bearing date of May 29, 1944, designated Vessels 
Subcontract No. VS-14, under United States Mazi- 
time Commission Contract No. MCc-15762. Said 
contract was subject to the approval of the United 
States Maritime Commission, and was duly ap- 
proved in writing by the United States Maritime 
Commission on or about August 3, 1944, in Contra 
Costa County, California, in said Northern District 


The Permanente Metals Cor p., ete. 91 


of California. A true copy of said contract is at- 
tached to the Complaint on file herein as Exhibit 
A thereto and is hereby referred to and incorpo- 
rated herein by reference as though fully set forth 


herein. 
VIL. 


On or about August 10, 1944, plaintiff and said 
defendant duly executed an Addendum to said con- 
tract designated as Addendum No. 1 to Subcontract 
No. VS-14. Said Addendum No. 1 was subject to 
the approval of the United States Maritime Com- 
mission, and was duly approved in writing by the 
United States Maritime Commission on or about 
September 19, 1944. A true copy of said Addendum 
No. 1 is attached to the Complaint on file herein as 
Exhibit B thereto and is hereby referred to and in- 
corporated herein by reference as though fully set 
forth herein. 

VIII. 


On or about October 19, 1944, plaintiff and said 
defendant duly executed an Addendum to said con- 
tract designated as Addendum No. 2 to Subcontract 
No. VS-14. Said Addendum No. 2 was subject to 
the approval of the United States Maritime Com- 
mission, and was duly approved in writing by the 
United States Maritime Commission on or about 
October 28, 1944. A true copy of said Addendum 
No. 2 is attached to the Complaint on file herein as 
Exhibit C thereto and is hereby referred to and in- 
corporated herein by reference as though fullv set 


wo 


forth herein. 
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On or about November 20, 1944, plaintiff and 
said defendant duly executed an Addendum to said 
contract, designated as Addendum No. 3 to Subcon- 
tract No. VS-14. Said Addendum No. 3 was subject 
to the approval of the United States Maritime Com- 
mission and was duly approved in writing by the 
United States Maritime Commission on or about 
February 27, 1945. A true copy of said Addendum 
No. 3 is attached to the Complaint on file herein 
as Exhibit D thereto and is hereby referred to and 
incorporated herein by reference, as though fully 


set forth herein. 
X. 


Plaintiff has fully and faithfully done and per- 
formed all acts and things on its part to be done 
or performed under said contract and the said 
Addenda thereto. 

XI. 


Said contract contained a Special Provision No. 
4, to which reference is hereby made, whereby said 
defendant agreed to account for and pay to plain- 
tiff profits realized by said defendant in the per- 
formance of the contract as determined by the 
United States Maritime Commission to be in excess 
of 10% of the total contract price, such amount so 
paid to become the sole property of the United 
States Maritime Commission. 


XE. 


After said defendant had completed the work to 
be performed by said defendant under said con- 
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tract and the Addenda thereto, and on February 25, 
1947, the United States Maritime Commission duly 
and regularly determined, by action of the United 
States Maritime Commission at Washington, D. C., 
that the amount of such excess profits under Special 
Provision No. 4, which said defendant agreed to 
pay to plaintiff to become the sole property of the 
United States Maritime Commission, as aforesaid, 
was the sum of $190,490.96, computed as follows: 


Piated Contract Price................. $430,963.95 
eeimon | Criormmpamee..2......05..-255- 1G, 16.57¢ 
melowerple PTONT ...............00000. 43,096.40 

$240,472.99 
mecaptupable Profits .................. $190,490.96 


Said determination provided that the Secretary 
of the United States Maritime Commission should 
notify said defendant of the action of the United 
States Maritime Commission in making said deter- 
mination with respect to the excess profits realized 
under said Subcontract VS-14 and that unless said 
defendant, within thirty days from the date of 
notice of such action, should request a hearing with 
respect to such determination by the United States 
Maritime Commission, such determination should 
become final. Pursuant to such provision of said 
determination, the secretary of the United States 
Maritime Commission, on or about February 25, 
1947, duly notified said defendant of the said action 
of the United States Maritime Commission, and 
thereafter and prior to the date of the filing of this 
First Amended Complaint said defendant duly 


94 Joln Urquhart Burme, ete., vs. 


waived the right to request a hearing with respect 
to such determination, and said determination has 
now become final. 


XIE 


Plaintiff paid to said defendant prior to such 
determination by the United States Maritime Com- 
mission of the amount of excess profits, as afore- 
said, the total sum of $389,419.56, which total sum 
was $148,946.57 in excess of said final contract price 
of $240,472.99 as determined by the United States 
Maritime Commission, as aforesaid. 


XIV. 


Since said determination by the United States 
Maritime Commission became final as aforesaid, 
plaintiff has made a demand upon said defendant 
for the payment to plaintiff of said sum of $148,- 
946.57, but said defendant has failed and refused, 
and still fails and refuses, to pay said sum, or any 
part thereof, to plaintiff, and there is now due, 
owing and unpaid from said defendant to plaintiff, 
pursuant to said Contract No. VS-14 and the Ad- 
denda thereto, the sum of $148,946.57. 

Wherefore, plaintiff prays judgment against said 
defendant as hereinafter requested. 


For a Second and Separate Cause of Action, 
plaintiff alleges that: 
il. 
Plaintiff repleads all of the allegations contained 
in Paragraphs I to XIV, inclusive, of plaintiff’s 
First Cause of Action, to which reference is hereby 
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made, and the same are hereby incorporated and 
referred to in this Seeond Cause of Action and made 
a part hereof as though the same were fully sct 
forth herein. 
iO 

On or about July 31, 1944, defendant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, as principal, and defendant, Massa- 
chusetts Bonding and Insurance Company, as 
surety, for a valuable consideration, made, executed 
and delivered to plaintiff a certain Performance 
Bond No. C-28504, in favor of ‘‘The Permanente 
Metals Corporation and the United States of 
America represented by the U. S. Maritime Com- 
mission as their interest may appear,’’ in the sum 
of $44,048.45 to secure the faithful performance by 
defendant John Urquhart Birnie, doing business 
as Birnie Electric Company, of said Contract No. 
VS-14, and all modifications and extensions thereof. 
Said Performance Bond was, and is, by its terms 
binding upon said principal and surety, jointly and 
severally, and has been at all times since said date, 
and now is, in full force and effect. A true copy 
of said Performance Bond is attached to the Com- 
plaint on file herein as Exhibit E and is hereby 
incorporated herein by reference as though fullv 
set forth herein. 


oe) 


Tif. 


On or about August 28, 1944, defendant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, as principal, and defendant, Massa- 
chusetts Bonding and Insuranee Company, as 
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surety, for a valuable consideration, made, executed 
and delivered to plaintiff a certain Performance 
Bond, No. €-28589, in favor of ‘‘The Permanente 
Metals Corporation and the United States of 
America represented by the U. S. Maritime Com- 
mission as their interest may appear,’’ in the sum 
of $150,754.22, to further secure the faithful per- 
formance by defendant, John Urquhart Birnie, 
doing business as Birnie Electric Company, of said 
Contract No. VS-14 and Addendum No. 1 thereto, 
and all modifications and extensions thereof. Said 
Performance Bond was, and is, by its terms binding 
upon said principal and surety, jointly and sever- 
ally, and has been at all times since said date, and 
now is, in full force and effect. A true copy of said 
Performance Bond is attached to the Complaint on 
file herein as Exhibit F and is hereby incorporated 
herein by reference as though fully set forth herein. 


IV. 


On or about October 31, 1944, defendant, Massa- 
chusetts Bonding and Insurance Company, for a 
valuable consideration, made, executed and deliv- 
ered to plaintiff an Endorsement to be attached to 
and form a part of said Performance Bond No. 
C-28504 and said Performance Bond No. C-28589, 
whereby the coverage of each of said Performance 
Bonds was, and is, increased by $25,000.00 to fur- 
ther secure the faithful performance by defendant, 
John Urquhart Birnie, doing business as Birnie 
Electric Company, of said Contract VS-14 and the 
Addenda thereto. Said Endorsement has been at 
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all times since said date, and now is, in full foree 
and effect. A true copy of said Endorsement is 
attached to the Complaint on file herein as Exhibit 
G thereto and is hereby incorporated herein as 
though fully set forth herein. 


V. 


On or about November 9, 1944, defendant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, as principal, and defendant, Massa- 
chusetts Bonding and Insurance Company, as 
surety, for a valuable consideration, made, executed 
and delivered to plaintiff a certain unnumbered 
Performance Bond in favor of ‘‘The Permanente 
Metals Corporation and the United States of 
America represented by the U. S. Maritime Com- 
mission as their interest may appear,’’ in the sum 
of $87,566.38, to secure the faithful performance 
by defendant, John Urquhart Birnic, doing business 
as Birnie Electric Company, of said Contract No. 
VS-14, and all modifications and extensions thereof. 
Said Performance Bond was, and is, by its terms 
binding upon said principal and said surety, jointly 
and severally, and has been at all times since said 
date, and now is, in full force and effect. A true 
copy of said Performance Bond is attached to the 
Complaint on file herein as Exhibit H thereof and 
is hereby incorporated herein by reference as 
though fully set forth herein. 

Wherefore, plaintiff prays judgment against said 
defendants as hereinafter requested. 
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For a Third and Separate Cause of Action, plain- 
tiff alleges that: 
dis 


Plaintiff repleads all of the allegations contained 
in Paragraphs I, I and IV of plaintiff’s First 
Cause of Action, to which reference is hereby made, 
and the same are hereby incorporated and referred 
to in this Third Cause of Action and made a part 
hereof as though the same were fullv set forth 
herein. 

I. 

Within two years last past, defendant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, became indebted to plaintiff in the sum 
of $1,545.66 for the agreed and reasonable value of 
goods furnished and services rendered by plaintiff 
to said defendant at said defendant’s special in- 
stance and request in the County of Contra Costa, 
in the Northern District of California. 


LEE 


Plaintiff has made demands upon said defendant 
for the payment of said sum of $1,545.66, but said 
defendant has failed and refused to pay the same 
to plaintiff, and the said sum is now due, owing and 
unpaid. 

Wherefore, plaintiff prays judgment against said 
defendants as hereinafter requested. 

1. Against defendant, John Urquhart Birnie, 
doing business as Birnie Electric Company, for the 
sum of $148,946.57, mentioned in the First Cause 
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of Action, together with interest upon said sun 
until paid, as allowed by law. 

2. Against defendant, John Urquhart Birnie, 
doing business as Birnie Electric Company, and 
defendant, Massachusetts Bonding and Insurance 
Company, jointly and severally, for the sum of 
$148,946.57, mentioned in the said Second Cause 
of Action, together with interest upon said sum 
until paid, as allowed by law. 

3. Against defendant, John Urquhart Birnie; 
doing business as Birnie Electric Company, for the 
sum of $1,545.66, mentioned in said Third Cause of 
Action, together with interest upon said sum until 
paid, as allowed by law. 

4. Against defendants for a reasonable sum to 
be fixed by the Court as and for attorneys’ fees for 
Plaintiff, in accordance with Article 29 of said Con- 
tract No. VS-14. 

d. For costs of suit, and for such other and 
further relief as mav be proper. 


/s/ BRUCE WALKUP, 
/s/ WILLIS S. SLUSSER, 
THELEN, MARRIN, JOHNSON 
& BRIDGES, 
Attorneys for Plaintiff. 


[Endorsed]: Filed March 24, 1947. 
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In the United States District Court, Northern 


District of California, Southern Division 


No. 26215 8 


THE PERMANENTE METALS CORPORA- 


TION, a Corporation, 
Plaintiff, 
vs. 


JOHN URQUHART BIRNIE, an Individual 


Doing Business as BIRNIE ELECTRIC 
COMPANY, MASSACHUSETTS BONDING 
AND INSURANCE COMPANY, a Corpora- 
tion, FIRST DOH, SECOND DOE, THIRD 
DOE, FIRST DOE COMPANY, SECOND 
DOE COMPANY, THIRD DOE COMPANY, 


Defendants. 


JOHN URQUHART BIRNIE, an Individual 


Doing Business as BIRNIE ELECTRIC 
COMPANY, and MASSACHUSETTS BOND- 
ING AND INSURANCE COMPANY, a Cor- 
poration, 


Defendants and Cross-Complainants, 


Vs. 


THE PERMANENTE METALS CORPORA- 


TION, a Corporation, UNITED STATES 
MARITIME COMMISSION, and JOSEPH 
K. CARSON, RAYMOND 8. McKEOUGH, 
ADMIRAL WILLIAM W. SMITH, GRAN- 
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VILLE MELLON and RICHARD PARK- 
HURS', as Members of UNITED STATES 
MARITIME COMMISSION, 


Plaintiff and Cross-Defendants. 


ANSWER TO FIRST AMENDED COMPLAINT, 
CROSS-COMPLAINT AND COUNTER- 
CLAIM OF JOHN URQUHART BIRNIE 
AND MASSACHUSETTS BONDING AND 
INSURANCE COMPANY, a Corporation 


Come now John Urquhart Birnie, an individual 
doing business as Birnie Electric Company and 
Massachusetts Bonding and Insurance Company, a 
corporation, and severing from all other defendants 
in this action and answering the first amended com- 
plaint of the plaintiff on file herein, and for answer 
to the alleged first cause of action of plaintiff’s 
first amended complaint, admit, deny and allege: 


It 


Defendants have no knowledge of the allegations 
contained in Paragraph I of the alleged first cause 
of action of plaintiff’s first amended complaint. 

iB 

Answering Paragraph II of the complaint, de- 
fendants admit that the defendant John Urquhart 
Birnie, also sometimes known and referred to as 
John U. Birnie, was and at all times mentioned 
herein and now is a resident of Los Angeles, County 
of Los Angeles, State of California, and was, prior 
to the filing of the complaint herein, doing business 
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in the Northern District of California, and else- 
where, as Birnie Electric Company, but deny that 
at the time of filing the complaint or at any time 
subsequent thereto that he was doing business in 
the Northern District of California as Birnie Elec- 
tric Company, or otherwise. 


ITT. 


Admit the allegations contained in Paragraph 
ILI of the alleged first cause of action of plaintiff’s 
first amended complaint. 


IV. 


Defendants have no knowledge of the allegations 
contained in Paragraph IV of the alleged first cause 
of action of plaintiff’s first amended complaint, and 
on that ground deny the same. 


Ne 
Admit the allegations contained in Paragraph V 
of the alleged first cause of action of plaintiff’s 
first amended complaint. 


VI. 


Admit the allegations contained in Paragraph VI 
of the alleged first cause of action of plaintiff’s 
first amended complaint, and in that connection 
defendants allege that under Vessel Subcontract No. 
VS-14, by virtue of Article 43 of the ‘‘Terms and 
Conditions’’ thereof, all of the terms, covenants, 
and conditions of Prime Contract No. MCec-15762 
between the United States Maritime Commission 
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and the plaintiff were adopted, incorporated, and 
made part and parcel of the terms, covenants, and 
conditions of said subcontract VS-14. Said subcon- 
tract VS-14 and said Prime Contract No. MCe- 
15762 were negotiated, made, executed and delivered 
as a part of and in connection with the emergency 
naval construction program, authorized by the laws 
of the United States, among which were and are 
the Act of March 27, 1934 (48 Stat. 503, 34 U.S.C.A. 
496), and the Act of October 8, 1940 (54 Stat. 1008, 
34 U.S.C.A. 496A). The said prime contract was 
a contract for the construction and manufacture of 
complete naval vessels. ‘The said subcontract VS-14 
was a contract for the construction and manufac- 
ture of a portion of said complete naval vessels, 
namely the installation of equipment in and upon 
said complete naval vessels as more particularly 
described in said subcontract and the addenda 
thereto. That at all times, the vessels covered by 
said prime contract and said subcontract were con- 
structed for the United States Navy, and the same 
were upon completion, actually accepted, commis- 
sioned, used and employed as complete naval vessels 
by the United States Navy in or connected with 
operations against an armed enemy of the United 
States. That said subcontract VS-14 and its re- 
spective Addenda were entered into in a taxable 
year to which the excess profits tax provided in 
Subchapter E of Chapter 2 of the United States 
Internal Revenue Code was and is applicable and 
would be applicable if the defendant John Urquhart 
Birnie, doing business as Birnie Electric Company, 
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as sub-contractor, were a corporation, and in that 
connection defendants allege that the Act of March 
27, 1934 (48 Stat. 503, 34 U.S.C.A. 496), and the 
Act of October 8, 1940 (54 Stat. 1002, 34 U.S.C.A. 
496A), are applicable to said subcontract and its 
respective Addenda. 


Pgal. 


Admit the allegations contained in Paragraph 
VII of the alleged first cause of action of plaintiff’s 
first amended complaint. 


VIII. 


Admit the allegations contained in Paragraph 
VIII of the alleged first cause of action of plain- 
tiff’s first amended complaint. 


Ts 


Admit the allegations contained in Paragraph IX 
of the alleged first cause of action of plaintiff’s 
first amended complaint. 


» 


Defendants deny generally and specifically, each 
and every, all and singular, the allegations con- 
tained in Paragraph X of the alleged first cause of 
action of plaintiff’s first amended complaint. 


NS. 

Answering Paragraph XI of the alleged first 
cause of action of plaintiff’s first amended com- 
plaint, defendants admit that said subcontract con- 
tains Special Provision No. 4 in the words and 
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figures as set out in said subcontract, to which 
reference is hereby made, but deny the implication 
of the allegations of Paragraph XI of the alleged 
first cause of action of plaintiff’s first amended 
complaint that said Special Provision No. 4 is effee- 
tive and is binding on defendant sub-contractor to 
account for and to pay to plaintiff profits realized 
by said defendant sub-contractor in the perform- 
ance of the contract as determined by the United 
States Maritime Commission to be in excess of 10% 
of the total contract price, or in any other amount. 


XIT. 


Answering Paragraph XII of the alleged first 
eause of action of plaintiff’s first amended com- 
plaint, defendants deny, both generally and spe- 
cifically, each and every, all and singular, the alle- 
gations contained therein, and allege that if said 
determination was made as alleged in said Para- 
graph XII, that such was done without right, 
authority or justification in law and is now and at 
all times was void and of no force and effect what- 
ever. 


23 Lbs 


Defendants deny generally and specifically, each 
and every, all and singular, the allegations con- 
tained in Paragraph XIII of the alleged first cause 
of action of plaintiff’s first amended complaint ex- 
cept that defendants admit that plaintiff paid the 
sum of $389,419.56 to John Urquhart Birnie, doing 
business as Birnie Electric Company, under and in 
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partial performance of plaintiff’s obligations of 
said subeontract VS-14. 


XIV. 


Defendants admit that plaintiff has made a de- 
mand upon said defendants for the payment to 
plaintiff of the sum of $148,946.57, and admit that 
said defendants have failed and refused and still 
fail and refuse to pay said sum or any part thereof 
to plaintiff, but deny that there is now due, owing 
and unpaid from said defendants, or either of them, 
to plaintiff, pursuant to said subcontract VS-14 and 
the Addenda thereto, the sum of $148,946.57, or 
any other sum, or at all. 


eV, 

Further answering the alleged first cause of ac- 
tion of plaintiff’s first amended complaint, defend- 
ant John Urquhart Birnie, doing business as Birnie 
Electric Company, has fully performed all of the 
terms, covenants and conditions and has furnished 
all of the materials required of him by subcontract 
VS-14 and its Addenda referred to in plaintiff's 
alleged first cause of action in plaintiff’s first 
amended complaint. The stated contract price of 
subcontract VS-14 and its Addenda (attached as 
Exhibits ‘‘A,’’ “6By/esC game! “oD” to plaintiff's 
complaint) was and is the sum of $432,604.83, of 
which sum plaintiff has paid to said defendant the 
sum of $389,419.56; and there is due, owing and un- 
paid from plaintiff to defendant John Urquhart 
Birnie, doing business as Birnie Electric Company, 
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under said subcontract VS-14 and its Addenda, the 
total sum of $43,185.27. 
V1. 

Further answering the alleged first cause of 
action of plaintiff’s first amended complaint, de- 
fendants allege that this Court is without jurisdic- 
tion in that said alleged first cause of action of 
plaintiff’s first amended complaint fails to state a 
cause of action against these defendants, on the 
ground of non-joinder of an imdispensable and 
necessary party, to wit, the United States Maritime 
Commission, in that said United States Maritime 
Commission has such an interest in the subject mat- 
ter involved that any final decree rendered herein 
would materially affect the interest of the United 
States Maritime Commission for the following 
reasons: 

(a) The United States Maritime Commission 
is the real party in interest herein as appears from 
the terms of the contract sued upon, set forth in 
Paragraphs VI and XI of the alleged first cause of 
action of plaintiff’s first amended complaint, more 
particularly in this, that any amount paid as 
claimed by plaintiff is to become the sole property 
of the United States Maritime Comnnission; that as 
a result thereof, the United States Maritime Com- 
mission, representing the United States, has a di- 
rect interest in the outcome of this action and is, 
therefore, an indispensable and a necessary party. 

(b) That defendants, John Urquhart Birnie and 
the Massachusetts Bonding & Insurance Company, 
are informed and believe and, basing their allega- 
tions upon such information and belief, allege that 
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the acts of plaintiff, The Permanente Metals Cor- 
poration, seeking to recover money from the de- 
fendant, John Urquhart Birnie, among which was 
the filing of this action, were and are being done 
and performed by plaintiff, The Permanente Metals 
Corporation, solely and exclusively on behalf of and 
at the direct instance and request and under the 
sole and exclusive direction and control of the 
United States Maritime Commission; that the 
plaintiff, The Permanente Metals Corporation, in 
these respects is acting as agent of the United 
States Maritime Commission, with full and com- 
plete authority to do so; and that this action is, in 
these circumstances, being brought by the United 
States Maritime Commission against the defend- 
ants, John Urquhart Birnie doing business as 
Birnie Electric Company, and the Massachusetts 
Bonding & Insurance Company. 


Answering the Allegations Contained in the Al- 
leged Second and Separate Cause of Action of 
Plaintiff’s First Amended Complaint, These 
Answering Defendants Admit, Deny and 
Allege: 

ie 
Defendants repeat, reallege and incorporate 
herein the same as though specifically set forth all 
of their admissions, denials and allegations con- 
tained in Paragraphs I to XIV, inclusive, of their 
foregoing answer to the alleged first cause of action 
of plaintiff’s first amended complaint. 
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Defendants admit the allegations contained m 
Paragraph IT of the alleged second cause of action 
of plaintiff’s first amended complaint except that 
defendants, and each of them, deny that Perform- 
ance Bond No. C-28504 referred to in said Para- 
graph II or any other bond was made or executed 
or delivered to plaintiff, or to the United States, or 
to any Governmental agency, board, cominission, 
representative or agent of the United States, or to 
any other person, firm or corporation, for the faith- 
ful performance, or for any purpose or perform- 
ance whatever, by John Urquhart Birnie, doing 
business as Birnie Electric Company, or by any 
other person, of or in connection with Special Pro- 
vision No. 4, or any of its subdivisions, all as con- 
tained and set forth in said subcontract VS-14 
(Exhibit ‘‘A’’ to plaintiff’s complaint). Defendants 
and each of them further deny that said bond was 
or is by its terms, or otherwise, binding upon or 
against the principal or the surety named therein, 
jointly or severally, or otherwise, or that it has been 
ol is at all, or at any time, in full or any force or 
effect in respect to said Special Provision No. 4, or 
any of the subdivisions thereof. 


LH. 


Defendants admit the allegations contained in 
Paragraph IIT of the alleged second cause of action 
of plaintiff’s first amended complaint except that 
defendants, and each of them, deny that Perform- 
ance Bond No, C-28589 referred to in said Para- 
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eraph III, or any other bond, was made or executed 
or delivered to plaintiff, or to the United States, or 
to anv Governmental agency, board, commission, 
representative or agent of the United States, or to 
any other person, form or corporation for the faith- 
ful performance, or for any performance whatever, 
by John Urquhart Birnie, doing business as Birnie 
Electric Company, or by any other person, of or in 
connection with Special Provision No. 4 or any of 
its subdivisions, all as contained and set forth in 
said subcontract VS-14. Defendants and each of 
them further deny that said bond was or is by its 
terms, or otherwise, binding upon or against the 
principal or the surety named therein, jointly or 
severally, or otherwise, or that it has been or is at 
all or at any time in full or any force or effect in 
respect to said Special Provision No. 4, or any of 
the subdivisions thereof. 


TV. 


Defendants admit the allegations contained in 
Paragraph IV of the alleged second cause of action 
of Plaintiff’s first amended complaint except that 
defendants, and each of them, deny that the en- 
dorsement to the Bonds Nos. C-28504 and C-28589 
referred to in said Paragraph IV, or any other en- 
dorsement to said Bonds were made, executed or 
delivered to plaintiff, or to the United States, or to 
any Governmental agency, board, commission, repre- 
sentative or agent of the United States, or to any 
other person, firm or corporation, for the faithful 
performance, or for any performance whatever, by 
John Urquhart Birnie, doing business as Birnie 
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Electric Company, or by any other person, of or in 
connection with Special Provision No. 4 or any of 
its subdivisions all as contained and set forth im 
said subcontract VS-14. Defendants, and each of 
them, further deny that said endorsement to said 
bonds was or is by its terms, or otherwise, binding 
upon or against the principal or the surety named 
therein, jointly or severally, or otherwise, or that 
it has been or is, at all or at any time in full or any 
force or effect in respect to said Special Provision 
No. 4 or any of the subdivisions thereof. 


Ne 


Defendants admit the allegations contained in 
Paragraph V of the alleged second cause of action 
of plaintiff’s first amended complaint except that 
the defendants, and each of them, deny that an un- 
numbered Performance Bond, dated November 9, 
1944, referred to in said Paragraph V or any other 
bond was made or executed or delivered to plaintiff, 
or to the United States, or to any Governmental 
agency, board, commission, representative or agent 
of the United States or to any other person, firm 
or corporation, for the faithful performance, or for 
any performance whatever, by John Urquhart 
Birnie, doing business as Birnie Electric Company, 
or by any other person, of or in connection with 
Special Provision No. + or any of its subdivisions 
all as set forth and contained in said subcontract 
VS-14 or any or all modifications or extensions 
thereof. Defendants and each of them further deny 
that said bond was or is by its terms, or otherwise, 


112 John Urquhart Birnie, etc., vs. 


binding upon or against the principal or the surety 
named therein, jointly or severally, or otherwise, or 
that it has been or is at all or at any time in full 
or any force or effect in respect to said Special Pro- 
vision No. 4 or any of the subdivisions thereof. 


VI. 


Further answering the alleged second cause of 
action of plaintiff’s first amended complaint defend- 
ants allege that all of the performance bonds and the 
endorsement thereto and thereon referred to in 
Paragraphs IJ, III, [V and V of the alleged second 
cause of action in plaintiff’s first amended complaint 
were made, executed and delivered to plaintiff in 
favor of plaintiff, United States of America, and 
the United States Maritime Commission, as their 
interests might appear, for the faithful performance 
by the principal named therein, to wit, John Urqu- 
hart Birnie, doing business as Birnie Electric Com- 
pany, of his obligations under subcontract VS-14 
and the respective Addenda thereto (true copies of 
said last mentioned documents appear as Exhibits 
AL? “BL “Cand “ D’* to plaiitti’s compara 
saving and excepting, however, that it was not the 
purpose or intention of any of the parties to said 
bonds and the endorsement thereto and thereon, nor 
was it the purpose or intention of any of the persons 
in whose favor said bonds and said endorsement 
thereon were made, to secure or answer for the 
alleged and purported, though non-existent, obliga- 
tion of defendant John Urquhart Birnie, doing busi- 
ness as Birnie Electric Company, under Special 
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Provision No. 4 and the subdivision thereof, all as 
set forth in said subcontract VS-14. 


WEE, 

Further answering the alleged second cause of 
action of plaintiff’s first amended complaint, defend- 
ants allege that this Court is without jurisdiction 
of said alleged second cause of action of plaintiff’s 
first amended complaint and that the same fails to 
state a cause of action for the reason that the United 
States Maritime Commission is not joined as a party 
to said first amended complaint. The United States 
Maritime Commission is an indispensable party to 
plaintiff’s first amended complaint for the reason 
that plaintiff, The Permanente Metals Corporation, 
and the United States Maritime Commission have a 
joint interest in the alleged claim for recovery on 
the bonds referred to in the said alleged second 
eause of action thereof, which bonds are appended 
miemetosas Hixhabits “,’’ ‘FR,’ “G’’ and ‘‘H’’ and 
which, on their face, are in favor of ‘‘The Perma- 
nente Metals Corporation and the United States 
Maritime Commission, as their interests may ap- 
pear.”’ 


Answering the Allegations Contained in the AlI- 
leged Third and Separate Cause of Action of 
Plaintiff’s First Amended Complaint, These 
Answering Defendants Admit, Deny and Allege: 


ie 


Defendants repeat, reallege and incorporate herein 
the same as though specifically set forth all of their 
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admissions, denials and allegations contained in 
Paragraphs I, IJ, IV, VI and XIII of their fore- 
going answer to the alleged first cause of action of 
plaintiff’s first amended complaint. 


II. 


Defendnt John Urquhart Birnie, doing business 
as Birnie Electric Company, for himself and not 
for any other defendant in this action, admits the 
allegations contained in Paragraph IT of the alleged 
third cause of action of plaintiff’s first amended 


complaint. 
WOE 


Defendant John Urquhart Birnie, doing business 
as Birnie Electric Company, for himself and not 
for any other defendant in this action, admits the 
allegations contained in Paragraph III of the 
alleged third cause of action of plaintiff’s first 
amended complaint, except that said defendant de- 
nies that the sum of $1,546.66, or any part thereof, 
or any sum at all, is due or owing or unpaid to 
plaintiff. 

For a First Counterclaim and Cross-Complaint 
Against The Permanente Metals Corporation 
and Against United States Maritime Commis- 
sion, the Cross-Complainant John Urquhart 
Birnie, Doing Business as Birnie Electric Com- 
pany, Alleges: 

I. 

That cross-complainant, John Urquhart Birnie, is 
now, and was at all times herein mentioned, a resi- 
dent of the State of California and doing business 
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in the City of Los Angeles, County of Los Angeles, 
in said State of California under said name, a busi- 
ness of which defendant and cross-complainant was 
the sole owner and proprietor. 


10 


That at all times mentioned herein the cross- 
defendant, The Permanente Metals Corporation, 
Was and is a corporation organized and existing 
under and by virtue of the laws of the State of 
Delaware, and duly qualified and doing business in 
the State of California with its principal place of 
business in the northern district of California. 


EE, 


That Joseph K. Carson, Raymond 8. McKeough, 
Admiral William W. Smith, Granville Mellon and 
Richard Parkhurst are now the duly appointed, 
qualified and acting members of the United States 
Maritime Commission. 


IV. 


That the jurisdiction of this honorable court de- 
pends on a diversity of citizenship between the 
parties hereto and that the value of the matters 
involved in this suit is in excess of the sum of 
$3,000.00, exclusive of interest and costs. 


Ve 
That on or about May 29, 1944, the cross-com- 
plainant, John Urquhart Birnie, and cross-defend- 


ant, The Permanente Metals Corporation executed 
and entered into a written contract denominated 
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Vessels Subcontract VS-14 and, thereafter, on or 
about August 10, 1944, entered into a written ad- 
dendum to said contract, and on or about October 
19, 1944, entered into a second written addendum 
to said contract, and on or about November 20, 
1944, entered into a third written addendum to said 
contract. That true copies of said contract and 
written addenda thereto are attached to plaintiff’s 
first amended complaint as Exhibits ‘‘A,’’ ‘‘B,”’ 
“‘C”’ and ‘‘D’’ thereof and are incorporated herein 
by reference and made a part hereof as though 
fully set forth herein. That said written subcon- 
tract and written addenda thereto were all signed, 
executed and delivered by both cross-complainant, 
John Urquhart Birnie, and cross-defendant, The 
Permanente Metals Corporation, within the State 
of California. 
VI. 


That cross-complainant, John Urquhart Birnie, 
has fully performed all of the terms, covenants and 
conditions of, and has furnished all of the materials 
required of him by, said subcontract. 


VOL. 


That the stated contract price of the said subcon- 
tract was and is the sum of $432,604.83, of which 
sum cross-defendant, The Permanente Metals Cor- 
poration, has paid to said cross-complainant the sum 
of $389,419.56; and there is now due, owing and un- 
paid from cross-defendant, The Permanente Metals 
Corporation, to cross-complainant, John Urquhart 
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Birnie, under said subcontract, the total sum of 
$43,185.27. 
Vid. 

That cross-complainant is informed and believes, 
and therefore alleges, that by virtue of a certain 
prime contract between cross-defendant, The Per- 
manente Metals Corporation, and the United States 
Maritime Commission, in accordance with which 
said subcontract VS-14 was signed, executed and 
delivered, and the terms of which were ineorporated 
therein, the United States Maritime Commission 
promised and agreed to pay to cross-complainant, 
John Urquhart Birnie, the sum of $43,185.27. That 
there is now due, owing and unpaid from e¢ross- 
defendant, the United States Maritime Commission, 
to cross-complainant, John Urquhart Birnie, the 
said sum of $43,185.27. 


For a second cross-complaint and counterclaim 
against cross-defendant, The Permanente Met- 
als Corporation, and against cross-defendant, 
United States Maritime Commission, John 
Urquhart Birnie, doing business as Birnie 
Electric Company, alleges: 


dL. 

Repleads and realleges all of the allegations con- 
tained in Paragraphs I through IV of cross-com- 
plainant’s first cross-complaint and counterclaim, to 
which reference is hereby made, and the same are 
herein incorporated and referred to in the second 
counterclaim and cross-complaint and made a part 
hereof as if the same were fully set forth herein. 
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That on or about November 28, 1944, the cross- 
complainant, John Urquhart Birnie, and _ cross- 
defendant, The Permanente Metals Corporation, 
executed and entered into a written contract de- 
nominated Vessels Subcontract VS-28 and, there- 
after, on or about April 5, 1945, executed and 
entered into a written addendum to said contract. 
That true copies of said written contract and writ- 
ten addendum thereto are hereto attached, marked 
Exhibit ‘‘A,’’ and hereby are made a part hereof 
as fully as if set forth herein. That said written 
contract and written addendum thereto, Exhibit 
‘*A,’’ were all signed, executed and delivered by 
both cross-complainant and cross-defendant, The 
Permanente Metals Corporation, within the State 
of California. 

ITT. 


That cross-complainant, John Urquhart Birnie, 
has fully performed the work required of him and 
furnished all the materials required of him and ful- 
filled all the conditions required of him by said 
Exhibit ‘‘A,’’ and has in all respects performed his 
duty thereunder. 

IV. 

That the stated contract price of the said subcon- 
tract, Exhibit ‘‘A,’’ was and is the sum of $153,327.35, 
of which sum cross-defendant, The Permanente 
Metals Corporation, has paid to said cross-com- 
plainant the sum of $83,218.50; and there is now 
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due, owing and unpaid from cross-defendant, The 
Permanente Metals Corporation, to cross-complain- 
ant, John Urquhart Birnie, under said subcontract, 
the total sum of $70,108.85. 


V. 


That cross-complainant is informed and believes, 
and therefore alleges, that by virtue of a certain 
prime contract between cross-defendants, The Per- 
manente Metals Corporation, and the United States 
Maritime Commission, in accordance with which 
said subcontract, Exhibit ‘‘A,’’ was signed, executed 
and delivered, and the terms of which were incor- 
porated into said Exhibit ‘‘A,’’ the United States 
Maritime Commission promised and agreed to pay 
to cross-complainant, John Urquhart Birnie, the 
sum of $70,108.85. That there is now due, owing 
and unpaid from cross-defendant, United States 
Maritime Commission, to cross-complainant, John 
Urquhart Birnie, the said sum of $70,108.85. 


For a third cross-complaint and counterclaim 
against cross-defendant, The Permanente Met- 
als Corporation, and against cross-defendant, 
United States Maritime Commission, John 
Urquhart Birnie, doing business as Birnie 
Electric Company, and the Massachusetts Bond- 
ing & Insurance Company, allege: 


ile 


Replead and reallege the allegations contained in 
Paragraphs I through VII in cross-complainant 


120 John Urquhart Birnie, ete., vs. 


John Urquhart Birnie’s first cross-complaint and 
counterclaim, and Paragraphs IJ, III and IV in 
defendant and cross-complainant’s second cross- 
complaint and counterclaim, to which reference is 
hereby made, and the same are hereby incorporated 
and referred to and made a part hereof as if fully 
set forth herein. 
es 


That the nature of this complaint is a procedure 
for a declaratory judgment under Section 274-D, 
United States Judicial Code, for the purpose of de- 
termining a question in actual controversy between 
the parties, to wit, the question of the construction 
and interpretation of a written contract as herein- 
after set forth. 

III. 


That between July 31, 1944, and November 9, 
1944, cross-complainants John Urquhart Birnie, as 
principal, and the Massachusetts Bonding & Insur- 
ance Company, as surety, for valuable consideration 
made, executed and delivered to cross-defendant, 
The Permanente Metals Corporation, four perform- 
ance bonds all in favor of ‘‘The Permanente Metals 
Corporation and the United States of America, rep- 
resented by and United States Maritime Commis- 
sion, as their interests may appear,’’ to secure the 
faithful performance by cross-complainant, John 
Urquhart Birnie, of the said subcontract VS-14. 
That true copies of said performance bonds are 
attached to plaintiff’s first amended complaint on 
file herein as Exhibits ‘‘H,” “FF,” “G’” and “Hi,” 
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and by reference are made a part hereof as though 
fully set forth herein. 


Re. 


That said subcontracts VS-14 and VS-28 were 
subcontracts under a certain prime contract between 
the cross-defendant, The Permanente Metals Cor- 
poration, and cross-defendant, United States Mari- 
time Commission. That by virtue of the express 
terms of said subcontracts VS-14 and V8-28, all the 
terms, covenants and conditions of the said prime 
contract between cross-defendant and cross-com- 
plainant were adopted and incorporated into the 
aforementioned subcontract. 

That the said prime contract and the said sub- 
contracts were negotiated, made and executed as a 
part of the Emergency Naval Construction Program 
authorized by the laws of the United States, among 
which were and are the Act of March 26, 1934 (48 
Stat. 503, 34 U.S.C.A. 496), and the Act of October 
8, 1940 (54 Stat. 1002, 34 U.S.C.A. 496A). That the 
said prime contract between cross-defendant, The 
Permanente Metals Corporation, and cross-defend- 
ant, United States Maritime Commission, was a 
contract for the construction and manufacture of 
complete naval vessels. 

That the aforementioned subcontracts VS-14 and 
VS-28 between cross-complainant, John Urquhart 
Birnie, and the cross-defendant, The Permanente 
Metals Corporation, were contracts for the construe- 
tion or manufacture of a portion of certain of said 
complete naval vessels, namely, the installation of 
equipment in and upon said naval vessels. 
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WS 

That a controversy and dispute have arisen 
between cross-defendant, The Permanente Metals 
Corporation, and the cross-complainants, John 
Urquhart Birnie and the Massachusetts Bonding & 
Insurance Company, under and out of the said sub- 
contract VS-14. That the controversy and dispute 
concern and involve the provisions of Paragraph 4 
and subdivision (b) thereof in the case of said con- 
tract VS-14, and the provisions of Paragraph 7 and 
subdivision (b) thereof in the case of said contract 
V8-28. 

The cross-defendant, The Permanente Metals 
Corporation, contends and asserts that the said pro- 
visions of Paragraph 4 and subdivision (b) thereof 
of said contract VS-14, and said Paragraph 7 and 
subdivision (b) thereof of said contract VS-28 with 
reference to payment by cross-complainant, John 
Urquhart Birnie, to the cross-defendant, The Per- 
manente Metals Corporation, of all profits to cross- 
complainant, John Urquhart Birnie, under said 
contract as shall be determined by the United States 
Maritime Commission to be in excess of ten per cent 
of the total contract prices, such profits to become 
the sole property of the United States Maritime 
Commission, are valid and in effect. Cross-defend- 
ant, The Permanente Metals Corporation, has 
demanded of eross-complainant, John Urquhart 
Birnie, that he pay to the cross-defendant the sum 
of $148,946.57 as such excess profits due under said 
contract VS-14. 

Further, cross-defendant, The Permanente Metals 
Corporation, asserts and claims that under and by 
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virtue of the terms and conditions of the aforemen- 
tioned bonds the Massachusetts Bonding & Insur- 
ance Company is bound joimtly and severally with 
eross-complainant, John Urquhart birnie, to ac- 
count for and pay to the cross-defendant, The 
Permanente Metals Corporation, the excess profits 
allegedly due under the provisions of Paragraph 4 
and subdivision (b) thereof. 

Cross-complainants, John Urquhart Birnie and 
the Massachusetts Bonding & Insurance Company 
in the case of VS-14, and the cross-complainant, 
John Urquhait Birnie in the case of VS-28, con- 
tend and assert that the said provisions calling for 
payment of said excess profits, said payment to 
become the sole property of the United States Mari- 
time Commission, are void and without effect under 
and by virtue of Section 401 of Title IV of the See- 
ond Revenue Act of 1940 (54 Stat. 1003, 34 U.S.C.A. 
496A). 

Further, cross-complainant, Massachusetts Bond- 
ing & Insurance Company, contends and asserts 
that, without regard to the effectiveness and validity 
of the provisions of Paragraph 4, subdivision (b), 
for any purpose, the terms and provisions of the 
aforementioned bonds in no event require it to pay 
as surety any part of such excess profits as are 
allegedly due, and that it was not the intention of 
any of the parties to the aforementioned bonds that 
the Massachusetts Bonding & Insurance Company 
should be hable for the faithful performance by 
eross-complainant, John Urquhart Birnie, of any 
such provisions. 
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Cross-complainants, John Urquhart Birnie and 
Massachusetts Bonding & Insurance Company, in 
the case of said contract VS-14, and cross-com- 
plainant, John Urquhart Birnie, in the case of said 
contract VS-28, contend and assert that the said 
contracts, VS-14 and VS-28, and the prime contract 
under which said VS-14 and VS-28 were subeon- 
tracts, were and are contracts for the construction 
and manufacture of complete naval vessels and por- 
tions thereof, and were entered into in a taxable 
year to which the excess profits tax provided in 
subchapter E of chapter 2 of the United States 
Internal Revenue Code is applicable and would be 
applicable if the sub-contractor, to wit, cross-com- 
plainant John Urquhart Birnie, were a corporation ; 
that said Paragraph 4, subdivision (b) thereof in 
said VS-14, and Paragraph 7, subdivision (b) 
thereof in VS-28, are void and of no effect by rea- 
son of the statute above referred to; and that, there- 
fore, cross-complainants John Urquhart Birnie and 
Massachusetts Bonding & Insurance Company, or 
either of them, are not obligated to pay to cross- 
defendant, The Permanente Metals Corporation, or 
to the United States Maritime Commission through 
The Permanente Metals Corporation, any profits 
made by cross-complainant, John Urquhart Birnie, 
in excess of ten per cent of the total contract price 
of said contract, or in any amount. And that, on the 
contrary, cross-defendant, The Permanente Metals 
Corporation, and the cross-defendant, United States 
Maritime Commission, are indebted to cross-com- 
plainant, John Urquhart Birnie, in the amount of 
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$113,377.79 on account of work done and materials 
furnished by cross-complainant, John Urquhart 
Birnie, to the cross-defendant under and in aecord- 
ance with the provisions of said contracts, VS-14 
and VS-28. 

War 


That cross-complainants, John Urqubart Birnie 
and the Massachusetts Bonding & Insurance Com- 
pany, are informed and believe and, basing their 
allegations upon such information and belief, allege 
that by virtue of the provisions of the contracts as 
set forth in the foregoing Paragraph V, the cross- 
defendant, United States Maritime Commission, is 
the only party to be benefitted by any recovery under 
the terms of the contracts. That the cross-defendant, 
United States Maritime Commission, is the real 
party in interest. 

wane 


That cross-complainants, John Urquhart Birnie 
and the Massachusetts Bonding & Insurance Com- 
pany, are informed and believe and, basing their 
allegations upon such information and belief, allege 
that the acts of cross-defendant, The Permanente 
Metals Corporation, seeking to recover money from 
the cross-complainant, John Urquhart Birnie, among 
which was the filing of this action, were and are 
being done and performed by cross-defendant, The 
Permanente Metals Corporation, solely and exelu- 
sively on behalf of and at the direct instance and 
request and under the sole and exclusive direction 
and control of the cross-defendant, United States 
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Maritime Commission; that the cross-defendant, 
The Permanente Metals Corporation, in these re- 
spects is acting as agent of the cross-defendant, 
United States Maritime Commission, with full and 
complete authority to do so; and that this action 1s, 
in these circumstances, being brought by the United 
States Maritime Commission against the cross- 
complainants, John Urquhart Birnie, doing business 
as Birnie Electric Company, and the Massachusetts 
Bonding & Insurance Company. 

Wherefore, defendants and cross-complainants 
Pay 


1. That plaintiff and cross-defendant, The Per- 
manente Metals Corporation, and the cross-defend- 
ant, United States Maritime Commission, or either 
of them, take nothing by virtue of the first amended 
complaint on file herein ; 


2. That defendant and cross-complainant, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, have judgment against plaintiff and 
cross-defendant, The Permanente Metals Corpora- 
tion, and cross-defendant, United States Maritime 
Commission, in the sum of $111,832.13; 


3. That the court declare the rights and obliga- 
tions of plaintiff and cross-defendants and defend- 
ants and cross-complainants under said contracts 
VS-14 and V8-28; 

4. That the court find and declare that Para- 
graph + and subdivision (b) thereof of said contract 
VS-14 and Paragraph 7 and subdivision (b) thereof 
of said contract VS-28 are void and without effect; 
and that defendant and cross-complainant, John 
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Urquhart Birnie, doing business as Birnie Electric 
Company, and defendant and cross-complainant, 
Massachusetts Bonding & Insurance Company, or 
either of them, are not bound or obligated to pay to 
plaintiff and cross-defendant or to cross-defendant, 
United States Maritime Commnission, profits in ex- 
cess of ten per cent of the total contract price of 
said contracts VS-14 and VS8-28, or either of them, 
or any profits or any money whatsoever ; 

). That the court find and declare the amount 
owing by plaintiff and cross-defendant to defendant 
and cross-complainant, John Urquhart Birnie, doing 
business as Birnie Electric Company, for and on 
account of defendant and cross-complainant John 
Urquhart Birnie’s performance of said contracts 
V8-14 and VS-28, and find and declare the amount 
owing by cross-defendant, United States Maritime 
Commission, to defendant and cross-complainant, 
John Urquhart Birnie, arising therefrom ; 

6. That defendants and cross-complainants, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, and the Massachusetts Bonding & Insur- 
ance Company, be given judgment for their costs 
and disbursements in this action, and for any other 
and further relief which to the court may seem just 
and proper. 

HILL, MORGAN & FARRER, 
TINNING & DeLAP, 
MELLIN AND HANSCOM, 


By /s/ OSCAR A. MELLIN, 
Attorneys for Defendants and 
Cross-Complainants. 
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Receipt of a copy of the within Answer to First 
Amended Complaint, Cross-Complaint and Counter- 
claim of John Urquhart Birnie and Massachusetts 
Bonding and Insurance Company, a corporation, is 
hereby acknowledged this 7th day of April, 1947. 


BRUCE WALKUP, 

WILLIS S. SLUSSER, 

THELEN, MARRIN, JOHNSON 
& BRIDGES, 


By /s/ BRUCE WALKUP, 
Attorneys for Plaintiff and 
Cross-Defendants. 


United States of America, 
Northern District of California, 
Southern Division—ss. 

John Urquhart Birnie, being first duly sworn, 
deposes and says: That he is the defendant in the 
above-entitled action; that he has read the foregoing 
Answer, Cross-Complaint and Counterclaim, and 
knows the contents thereof; and that the same is 
true of his own knowledge, except as to the matters 
which are therein stated upon his information or 
belief, and as to those matters that he believes it to 
be true. 

/s/ JOHN URQUHART BIRNIE. 

Subseribed and sworn to before me this 2nd day 
of April, 1947. 

[Seal] /s/ B. L. STIMPSON, 

Notary Public in and for the County of Los Angeles, 
State of California. 
My Commission expires Jan. 30, 1950. 
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Subcontract 
United States Maritime Commission 
Contract Nos. MCc¢-15726 

[See pages 79-80 of this printed record]: 
Terms and Conditions 
Revision No. 2 5-43 

[See pages 22 to 38 of this printed record.] 

[Endorsed]: Filed April 9, 1947. 


[Title of District Court and Cause.] 


ANSWER OF THE PERMANENTE METALS 
CORPORATION, A CORPORATION, TO 
COUNTERCLAIM AND CROSS-COM- 
PLAINT OF JOHN URQUHART BIRNIE, 
AN INDIVIDUAL DOING BUSINESS AS 
BIRNIE ELECTRIC COMPANY, AND 
MASSACHUSETTS BONDING AND 
INSURANCE COMPANY, A CORPORA- 
TION 

Plaintiff and cross-defendant, The Permanente 
Metals Corporation, a corporation, for itself and 
not for any other cross-defendant in this action, 
answers the first counterclaim and cross-complaint 
as follows: 
ie 
Answering Paragraph I, admits that cross-com- 
plainant, John Urquhart Birnie, is now and was at 
all times therein mentioned, a resident of the State 
of California. Cross-defendant is without knowledge 
sufficient to enable it to answer the remaining’ alle- 
gations of said paragraph. 
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II. 
Admits the allegations of Paragraph II. 


si)" 
Admits the allegations of Paragraph ITI. 


eV 
Admits the allegations of Paragraph IV. 


a 
Admits the allegations of Paragraph V. 


V1. 

Answering Paragraph VI, admits that cross- 
complainant, John Urquhart Birnie, has furnished 
all of the materials required of him by said sub- 
contract; denies that eross-complainant, John Urqu- 
hart Birnie, has fully performed all of the terms, 
eovenants, and conditions of said subcontract and 
in this connection alleges that cross-complainant, 
John Urquhart Birnie, has failed to pay to cross- 
defendant, The Permanente Metals Corporation, the 
excess profits in the sum of $148,946.57 realized by 
cross-complainant, John Urquhart Birnie, in the 
performance of the subcontract, as determined by 
United States Maritime Commission, as more par- 
ticularly set forth in the first cause of action of the 
amended complaint on file herein, and has other- 
wise failed to perform and comply with the require- 
ments of Paragraph 4 of said subcontract. 


VIt. 


Answering Paragraph VII, denies that the stated 
contract price of the said subcontract was and is 
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the sum of $432,688.50, and in this connection al- 
leges that the stated contract price of the said sub- 
contract was and is the sum of $430,963.95. Admits 
that. cross-defendant, The Permanente Metals Cor- 
poration, has paid to cross-complainant, John Urqu- 
hart Birnie, the sum of $389,419.56. Denies that 
there is now due, owing or unpaid from c¢ross- 
defendant, The Permanente Metals Corporation, to 
cross-complainant, John Urquhart Birnie, under 
said subcontract or otherwise, the total sum of $48,- 
268.94, or any other sum whatsoever, and in this 
connection alleges that there is now due, owing and 
unpaid from cross-complainant John Urquhart Bu- 
nie to cross-defendant, The Permanente Metals 
Corporation, under and pursuant to said subcon- 
tract, the sum of $148,946.57, as more particularly 
set. forth in the first cause of action of the first 
amended complaint herein. 


VIII. 


Denies the allegations of Paragraph VIII and 
denies that there is now due, owing and unpaid 
from cross-defendant, Umted States Maritime Com- 
mission, to cross-complainant, John Urquhart Bir- 
nie, the sum of $43,268.94, or any other sum whatso- 
ever. 


Plaintiff and cross-defendant, The Permanente 
Metals Corporation, a corporation, for itself and 
not for any other cross-defendant in this action, an- 
swers the second counterclaim and cross-complaint 
as follows: 
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if 
Answering Paragraph I, cross-defendant  re- 
pleads all of its answers to Paragraphs I through 
LV of cross-complainants’ first cross-complaint and 
counterclaim by reference as though the same were 
fully set forth herein. 
ie 
Admits the allegations of Pargraph II. 


TUT. 


Answering Paragraph III, admits that cross- 
complainant, John Urquhart Birnie, has furnished 
all of the materials required to be furnished by him 
under said subcontract VS-28, and, except as herein 
expressly admitted, denies the remaining allegations 
of said paragraph. 

IV. 

Answering Paragraph IV, admits that the stated 
contract price of said subcontract VS-28 was and 
is the sum of $153,327.35; admits that cross-defend- 
ant, The Permanente Metals Corporation, has paid 
to cross-complainant, John Urquhart Birnie, the 
sum of $83,218.50; denies that there is now due, 
owing or unpaid from cross-defendant, The Per- 
manente Metals Corporation, to cross-complainant, 
John Urquhart Birnie, under said subcontract VS- 
28, or otherwise, the total sum of $70,108.85, and in 
this connection alleges: Said subcontract VS-28 
contained a Special Provision No. 7, to which refer- 
enee is hereby made, whereby cross-complainant, 
John Urquhart Birnie, agreed to account for and 
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pay to eross-defendant, The Permanente Metals 
Corporation, profits realized by cross-complainant, 
John Urquhart Birnie, in the performance of said 
subeontract, as determined by the United States 
Maritime Commission to be in excess of ten per 
eent of the total contract price, such amounts so 
paid to beeome the sole property of the United 
States Maritime Commission. After cross-com- 
plainant, John Urquhart Birnie, had completed the 
work to be performed by cross-complainant, John 
Urquhart Birnie, under said subcontract VS-28 and 
the Addendum thereto, and on February 25, 1947, 
the United States Maritime Commission dulv and 
regularly determined by action of the United States 
Maritime Commission at Washington, D. C., that 
the amount of such excess profits under Special 
Provision No. 7, which eross-complainant, John 
Urquhart Birnie, agreed to pay to cross-defendant, 
The Permanente Metals Corporation, to become the 
sole property of the United States Maritime Com- 
mission as aforesaid, was the sum of $35,421.26, 
computed as follows: 


Stated Contract Price ....... pal iey aye (ao) 
Cost of Performance ........ $102,573.35 
milowalble Profit ............ 15,332.74 

Coes a ere $117,906.09 | 
mecapulrable Profits ........ $ 35,421.26 


Said determination provided that the Secretary 
of the United States Maritime Commission should 
notify cross-complainant, John Urquhart Birnie, of 


134 John Urquhart Birnie, etc., vs. 


the action of the United States Maritime Commis- 
sion in making said determination with respect to 
the excess profits realized under said sub-contract 
VS-28 and that unless cross-complainant, John 
Urquhart Birnie, within thirty days from the date 
of the notice of such action should request a hearing 
with respect to such determination by the United 
States Maritime Commission, such determination 
should become final. Pursuant to such provision of 
such determination, the Secretary of the United 
States Maritime Commission, on or about February 
25, 1947, duly notified cross-complainant, John 
Urquhart Birnie, of the said action of the United 
States Maritime Commission and thereafter and 
prior to the date of the filing of the first amended 
complaint herein, cross-complainant, John Urqu- 
hart Birnie, dulv waived the right to request a 
hearing with respect to such determination and said 
determination has now become final. 

Alleges that cross-defendant, The Permanente 
Metals Corporation, is now indebted to cross-com- 
plainant, John Urquhart Birnie, in the sum of $34,- 
687.59 under said subcontract VS-28 but alleges that 
said sum of $34,687.59 is being lawfully withheld by 
cross-defendant, The Permanente Metals Corpoxa- 
tion, from ecross-complainant, John Urquhart Bir- 
nie, as an offset against the sum of $148,946.57 and 
the further sum of $1,545.66 owed to cross-defend- 
ant, The Permanente Metals Corporation, by cross- 
complainant, John Urquhart Birnie, as more 
particularly alleged in the first amended complaint 
herein. 
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V. 


Denies the allegations of Paragraph V and de- 
nies that there is now due, owing and unpaid from 
cross-defendant, United States Maritime Commis- 
sion, to cross-complainant, John Urquhart Birnie, 
the sum of $70,108.85, or any other sum whatsoever. 


Plaintiff and cross-defendant, The Permanente 
Metals Corporation, a corporation, for itself and not 
for any other cross-defendant in this action, an- 
swers the third counterclaim and cross-complaint 
as follows: 

Jb 


Answering Paragraph I, cross-defendant, The 
Permanente Metals Corporation, repleads all of its 
answers to Paragraphs I through VII of the first 
cross-complaint and counterclaim and Paragraphs 
Il, {ff and IV of the second cross-complaint and 
counterclaim by reference, as though the same were 
fully set forth herein: 


oe. 
Admits the allegations of Paragraph IT. 


Tif. 


Admits the allegations of Paragraph ITI. 


ye. 


Answering Paragraph IV, admits that said sub- 
contracts VS-14 and VS-28 were subeontracts under 
a certain prime contract or certain prime contracts 
between cross-defendant, The Permanente Metals 
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Corporation, and cross-defendant, United States 
Maritime Commission. Denies that by virtue of the 
express terms of said subcontracts VS-14 and VS- 
28, all of the terms, covenants and conditions of the 
said prime contract or prime contracts between 
eross-defendant, The Permanente Metals Corpora- 
tion, and cross-defendant, United States Maritime 
Commission, were adopted and incorporated inte 
the said subeontracts except as provided by Article 
43 of the Terms and Conditions of Subcontracts 
VS-14 and VS-28 with reference to Prime Contract 
MCc-15762, and to the extent, if any, that the terms, 
covenants and conditions of Prime Contract MCce- 
36452 may be incorporated by virtue of the refer- 
ence thereto in Addendum No. 1 to Subcontract VS- 
28. Except as herein expressly admitted or alleged, 
denies all of the remaining allegations in said para- 
graph. 
V. 

Answering Paragraph V, admits and alleges that 
a controversy and dispute has arisen and now exists 
between cross-defendant, The Permanente Metals 
Corporation, and cross-complainants, John Urqu- 
hart Birnie and Massachusetts Bonding and Insur- 
ance Company, under and out of said subcontracts 
VS-14 and VS-28. Admits that said controversy 
and dispute concerns and involves, among other 
things, the provisions of paragraph 4 and subdivi- 
sion (b) thereof in the case of subcontract VS-14, 
and the provisions of Paragraph 7 and subdivision 
(b) thereof in the case of subcontract VS-28. Ad- 
mits that cross-defendant, The Permanente Metals 
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Corporation, contends and asserts, among other 
things, that subcontract VS-14 and subeontract VS- 
28 are valid and in effect and that the provisions of 
paragraph 4 of subcontract VS-14 and paragraph 
7 of subcontract VS-28 are hkewise valid and in ef- 
fect. Admits and alleges further that cross-defend- 
ant, The Permanente Metals Corporation, has de- 
manded of cross-complainant, John Urquhart Bir- 
nie, and of cross-complainant, Massachusetts Bond- 
ing and Insurance Company, that they pay to cross- 
defendant the sum of $148,946.57 as excess profits 
due under subcontract VS-14. Further admits and 
alleges that cross-defendant, The Permanente Met- 
als Corporation, asserts and claims that under and 
by virtue of the terms and conditions of the said 
bonds, Massachusetts Bonding and Insurance Com- 
pany is bound jointly and severally with cross- 
complainant, John Urquhart Birnie, to account for 
and pay to cross-defendant, The Permanente Metals 
Corporation, the excess profits due under the pro- 
visions of paragraph 4 of subcontract VS-14 and 
paragraph 7 of subcontract VS-28. Further an- 
swering said paragraph and particularly the allega- 
tions thereof commencing on line 17, page 20 and 
ending on line 3, page 22, admits that c1ross-com- 
plainant, Massachusetts Bonding and Insurance 
Company, contends and asserts as therein alleged 
and that cross-complainant, John Urquhart Birnie, 
contends and asserts as therein alleged, and except 
as herein expressly admitted and alleged, denies all 
of the remaining allegations in said paragraph. 
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WiB. 


Answering the allegations of Paragraph VI, de- 
nies that cross-defendant, United States Maritime 
Commission, is the only party to be benefitted by 
any recovery under the terms of said subcontracts 
and in this connection alleges that cross-defendant, 
United States Maritime Commission, contends and 
asserts that cross-defendant, The Permanente Met- 
als Corporation, is obligated to collect such excess 
profits as determined by the United States Mari- 
time Commission from Cross-complainant, John 
Urquhart Birnie, such excess profits, when col- 
lected from cross-complainant, John Urquhart Bir- 
nie, by ‘cross-defendant, The Permanente Metals 
Corporation, to be the sole property of United 
States Maritime Commission. Denies that cross- 
defendant, United States Maritime Commission, is 
the real party in interest and in this connection al- 
leges that cross-complainant, John Urquhart Bir- 
nie, contracted with cross-defendant, The Perma- 
nente Metals Corporation, by said subcontracts VS- 
14 and VS-28 to pay to cross-defendant, The Per- 
manente Metals Corporation, for the benefit of the 
United States Maritime Commission, such excess 
profits and did not contract to pay such excess 
profits directly to United States Maritime Commis- 
sion. Hxcept as herein expressly admitted and al- 
leged, denies the remaining allegations of said para- 
graph. 

Vil 

Answering Paragraph VII, denies all of the al- 

legations thereof. 
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As a further defense to said third cross-complaint 
and counterclaim, defendant alleges as follows: 

All of the alleged issues upon which defendants 
and cross-complainants seek a declaratory judgment 
are involved in and necessarily will be determined 
by the Court herein in the disposition of the issues 
raised by the amended complaint and the answer of 
defendants and cross-complainants thereto, and the 
first two cross-complaints and counterclaims and 
the answer of cross-defendants thereto, and there 
is, therefore, no necessity for this Court to under- 
take to render a declaratory judgment upon such 
issues. An adjudication in the cross-complaint and 
counterclaim for declaratory judgment will not 
settle the whole controversy between the parties but 
will settle only some of the issues in dispute be- 
tween the parties, leaving the balance of the issues 
for determination in the other causes of action set 
forth in the amended complaint and the ecross-com- 
plaint herein, thereby resulting in a piecemeal de- 
termination of all the matters in controversy 
between the parties. The affirmative relief in dam- 
ages sought by the various parties hereto can be 
obtained most expeditiously and effectively by the 
eranting by the Court of the prayer for affirmative 
relief in damages of the party entitled thereto as 
found by the Court rather than by the granting by 
the Court of a judgment of declaratory relief de- 
claring the respective rights of the parties. 

Wherefore, plaintiff and cross-defendant, The 
Permanente Metals Corporation, pravs: 
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(1) That defendants and _ cross-complainants, 
John Urquhart Birnie and Massachusetts Bonding 
and Insurance Company, take nothing by virtue of 
their cross-complaint and counterclaim herein; 

(2) That plaintiff and cross-defendant, The 
Permanente Metals Corporation, have judgment 
against defendants and cross-complainants, John 
Urquhart Birnie, doing business as Birnie Electric 
Company, and Massachusetts Bonding and Insur- 
ance Company, as requested in the first amended 
complaint on file herein ; 

(3) That plaintiff and cross-defendant, The 
Permanente Metals Corporation, have judgment 
for its costs of suit herein incurred and for such 
other and further relief as may be proper. 


By /s/ BRUCE WALKUP, 
WILLIS 8. SEUSSER, 
THELEN, MARRIN, 

JOHNSON & BRIDGES, 


By /s/ BRUCE WALKUP, 
Attorneys for Plaintiff and Cross-Defendant, The 
Permanente Metals Corporation, a Corporation. 


Receipt of a copy of the written answer is ac- 
knowledged this 2nd day of September, 1947. 


[Endorsed]: Filed Sept. 5, 1947. 
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ANSWER OF CROSS-DEFENDANT UNITED 
STATES MARITIME COMMISSION 'TO 


COUNTER-CLAIM AND CROSS-COM- 
PLAINT OF JOHN URQUHART BIRNIE 


Cross-Defendant United States Maritime Com- 
mission answers the first counter-claim and cross- 
complaint as follows: 


I. 

Cross-Defendant does not have sufficient informa- 
tion or belief to answer the allegations of Para- 
graph I and demands strict proof thereof. 

IT. 
Admits the allegations of Paragraph IT. 


IIT. 
Admits the allegation sof Paragraph ITI. 


IV. 


Denies the allegations of Paragraph IV. 


Ve 


Admits the allegations of Paragraph V. 


ae 


Answering Paragraph VI, admits that Cross- 
Complainant John Urquhart Birnie has furnished 
all of the materials required of him by said sub- 
contract: Denies that Cross-Complainant John 
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Urquhart Birnie has fully performed all of the 
terms, covenants and conditions of said subcontract, 
and in this connection alleges, upon information and 
belief, that Cross-Complainant John Urquhart Bir- 
nie has failed to pay to Cross-Defendant The Per- 
manente Metals Corporation excess profits in the 
sum of $148,946.57, realized by Cross-Complainant 
John Urquhart Birnie in the performance of the 
subcontract as determined by Cross-Defendant 
United States Maritime Commission. 


Vleh., 


Answering Paragraph VII, denies that the stated 
contract price of the said subcontract was and is the 
sum of $432,688.50, and in this connection alleges 
that the stated contract price of the said subcon- 
tract was and is the sum of $430,963.95; admits that 
Cross-Defendant The Permanente Metals Corpora- 
tion has paid to Cross-Complainant John Urquhart 
Birnie the sum of $389,419.56; Denies that there is 
now due, owing or unpaid from Cross-Defendant 
The Permanente Metals Corporation to Cross-Com- 
plainant John Urquhart Birnie under said subcon- 
tract, or otherwise, the total sum of $43,268.94, or 
any other sum whatsoever. 


Nae. 


Denies the allegations of Paragraph VIII, and 
denies that there is now due, owing and unpaid 
from Cross-Defendant United States Maritime 
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Commission to Cross-Complainant John Urquhart 
Birnie the sum of $438,268.94, or any other sum 
whatsoever. 

Cross-Defendant United States Maritime Com- 
nussion answers the second counter-claim and ecross- 
complaint as follows: 

if 


Answering Paragraph I, Cross-Defendant re- 
pleads all of its answers to Paragraphs I through 
IV of Cross-Complainant’s first counter-claim and 
eross-complaint by reference as though the same 
were fully set forth herein. 


Ad. 
Admits the allegations of Paragraph II. 


IIl. 

Answering Paragraph III, admits that Cross- 
Complainant John Urquhart Birnie has furnished 
all of the materials required to be furnished by him 
under said subcontract VS-28, and, except as herein 
expressly admitted, denies the remaining allegations 
of said Paragraph. 

Tavs, 

Answering Paragraph IV, admits that the stated 
contract price of the said subcontract VS-28 was 
and is the sum of $153,327.35. Admits that Cross- 
Defendant The Permanente Metals Corporation 
has paid to said Cross-Complainant John Urquhart 
Birnie the sum of $83,218.50; Denies that there is 
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now due, owing or unpaid from the Cross-Defend- 
ant The Permanente Metals Corporation to Cross- 
Complainant John Urquhart Birnie under said sub- 
contract VS-28, or otherwise, the total sum of 
$70,108.85, or any part thereof, except the sum of 
$34,687.59, which Cross-Defendant is informed and 
believes is being lawfully withheld by Cross-De- 
fendant The Permanente Metals Corporation from 
Cross-Complainant John Urquhart Birnie as an 
off-set. 
Ves 

Denies the allegations of Paragraph V and de- 
nies that there is now due, owing and unpaid from 
Cross-Defendant United States Maritime Commis- 
sion to Cross-Complainant John Urquhart Birnie 
the sum of $70,108.85, or any part thereof. 


Cross-Defendant United States Maritime Com- 
mission answers the third counter-claim and cross- 
complaint as follows: 


I. 


Answering Paragraph I, Cross-Defendant United 
States Maritime Commission repleads all of its an- 
swers to Paragraphs I through VII of the first 
counter-claim and cross-complaint, and Paragraphs 
Ti, JU, and IV of the second counter-claim and 
eross-complaint, by reference as though the same 
were fully set forth herein. 


I. 


Denies the allegations of Paragraph IJ. 
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Admits the allegations of Paragraph ITI. 


IV. 


Answering Paragraph LV, admits that said sub- 
contracts VS-14 and VS-28 were subcontracts under 
a certain prime contract or certain prime contracts 
between Cross-Defendant The Permanente Metals 
Corporation and Cross-Defendant United States 
Maritime Commission, and, except as herein ex- 
pressly admitted, denies the remaining allegations 
of said Paragraph. 

V.. 

Denies the allegations of Paragraph V: Denies 
that Cross-Defendant United States Maritime Com- 
mission is indebted to Cross-Complainant John 
Urquhart Birnie in the sum of $113,377.79, or any 
part thereof. 

VI. 


Denies the allegations of Paragraph VI. 


BV Ine 


Denies the allegations of Paragraph VII. 


Wherefore, Cross-Defendant United States Mari- 
time Commission prays: 


I. 

That Defendants and Cross-Complainants take 
nothing by virtue of their counter-claims and cross- 
complaints herein. 

IT. 

That Cross-Defendant United States Maritime 

Commission have judgment for its costs of suit 
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herein incurred, and for such other and further re- 
hef as may be proper. 


/s/ FRANK J. HENNESSY, 
United States Attorney. 


/s/ ©. ELMER COLLETT, 
Assistant United States Attorney, Attorneys for 
Cross-Defendant United States Maritime Com- 


mission. 


[Endorsed]: Filed Mar. 11, 1948. 


[Title of District Court and Cause. ] 


ORDER 


It is Ordered that plaintiff have judgment against 
defendant John Urquhart Birme in the sum of 
$1,545.66 with legal interest, and against defendants 
John Urquhart Birnie and Massachusetts Bonding 
& Insurance Company, a corporation in the sum 
of $148,946.57 less $34,687.59 held as a set-off by 
plaintiff, for a total of $114,258.98, with legal in- 
terest, attorneys’ fees in the sum of $15,000, and for 
costs of suit herein. 

Plaintiff shall prepare findings of fact and con- 
clusions of law in compliance with the local rules. 


Dated: July 20th, 1950. 
/s/ DAL M. LEMMON, 
U.S. District Judge. 


[Endorsed]: Filed July 20, 1950. 


The Permanente Metals Corp., ete. 147 
[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause came on for trial, and the Court hav- 
ing heard the evidence and considered the stipula- 
tions and admissions of the parties, finds the facts 
and states the conclusions of law as follows: 


Findings of Fact 


1. Plaintiff and cross-defendant The Perma- 
nente Metals Corporation, hereinafter called ‘‘ Per- 
manente,’’ was and is a Delaware Corporation, and 
during the period of time mvolved in this action 
was engaged in the business of ship construction 
at Richmond, California, in the Northern District 
of California, under construction contracts with the 
United States Maritime Commission. 

2. Defendant and cross-complainant John Urqu- 
hart Birnie, hereinafter called ‘‘Birnie,’’ was and 
is a citizen and resident of California and during 
the period of time involved in this action was en- 
gaged in the electrical business in the Northern 
District of California, doing business as Birnie 
Electric Company, of which Company he was sole 
owner. 

3. Defendant and cross-complainant Massa- 
chusetts Bonding and Insurance Company, herein- 
after called ‘‘the Bonding Company,’’ was and is 
a Massachusetts corporation engaged in business 
in the Northern District of California. 

4. Cross-defendant United States Maritime Com- 
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mission, hereinafter called ‘‘the Commission,’’ was 
and is an agency of the United States. 

d. The amount involved in this litigation ex- 
ceeds, exclusive of interest and costs, the sum of 
$3,000.00. 

6. On or about April 22, 1943, Permanente and 
the Commission entered into a written prime con- 
tract designated Contract MCc 15762, hereinafter 
called ‘‘the Prime Contract,’’ whereby Permanente 
agreed, aS prime contractor, to construct for the 
Commission 77 vessels designated as Commission 
hulls Nos. 525 to 601, inclusive. 

7. Said Prime Contract was entered into by the 
Commission under the authority of Public Laws 
247 and 630 of the 77th Congress. 

8. Such 77 vessels covered by the Prime Con- 
tract were steel hulled, steam-propulsive powered, 
cargo carrying vessels of the Commission design 
VC2-S-AP2, such vessels being commonly known 
as, and hereinafter called ‘‘AP2s.’’ Such design, 
‘*VC2-S-AP2,’”’ designates a Victory Cargo vessel, 
between 400 and 450 feet long, steam-propulsion, 
second modification of the AP class of vessel under 
the Commission’s system of letter designations. The 
Commission’s letter designation ‘‘AP’’ is an iden- 
tifying letter classification assigned to this par- 
ticular class of vessel. Such AP2s were designed 
by the Commission in collaboration with an inde- 
pendent naval architect and marine engineer and 
were basically merchant cargo carrying vessels, de- 
signed for use in the United States Merchant Ma- 
rine. 
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9. Said Prime Contract was amended by an Ad- 
dendum No. 1 thereto, dated November 2, 1944, by 
an Addendum No. 2 thereto, dated December 7, 
1944, by an Addendum No. 3 thereto, dated April 
1, 1945, and by an Addendum No. 4 thereto, dated 
June 5, 1947. 

10. By said Addendum No. 2, Permanente 
agreed, among other things, to construct 22 of the 
vessels included under the Prime Contract, and 
being Commission hulls Nos. 552 to 573, inclusive, 
as troop ships in accordance with Commission de- 
sign VC2-S-AP5, such vessels being commonly 
known as, and hereinafter called ‘‘AP5s,”’ rather 
than as AP2s in accordance with Commission de- 
sign VC2-S-AP2. 

11. Such 22 AP5s, Commission hulls Nos. 552 
to 573, inclusive, covered by said Addendum No. 
2, were steel hulled, steam-propulsive powered, 
cargo carrying vessels of Commission design VC2- 
S-AP5. Said design ‘‘VC2-S-AP5”’ designates a 
Victory Cargo vessel, between 400 and 450 feet 
long, steam-propulsion, fifth modification of the 
AP class of vessel under the Commission’s said 
system of letter designations. Such AP5s were 
designed by the Commission in collaboration with 
an independent naval architect and marine en- 
gineer. Such AP5s were basically merchant cargo 
carrying vessels, designed for use in the United 
States Merchant Marine, with conversion features 
suitable to equip them as naval] auxiliaries in time 
of war. The design of the AP5s was basically the 
same as the design of the AP2s, but with additional 
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conversion features to make such vessels suitable 
for carrying troops in time of war. Such conver- 
sion features did not affect the basic design com- 
mon to the AP2s and AP5s as cargo carrying mer- 
chant vessels, and in the designing of the AP5s the 
Commission held such conversion features to a prac- 
tical minimum so as not to destroy the value of 
said AP5s for rehabilitation to cargo vessels for 
peacetime use. Many of the AP5s constructed for 
the Commission have been restored to merchant 
cargo vessels after use in carrying troops during 
wartime. 

12. Such AP5s, Commission hulls Nos. 552 to 
573, inclusive, were constructed by Permanente for 
the Commission under Commission construction 
standards and specifications, which differed in some 
respects from the construction standards of the 
Navy Department, the latter being much more 
stringent than those customarily used to construct 
merchant cargo vessels. Each of the vessels under 
said Prime Contract was required to be built under 
standards of the American Bureau of Shipping 
which applied to commercial vessels and differed 
from the Navy Department Standards. 

13. Such 22 AP5s, Commission hulls Nos. 552 
to 573, inclusive, were delivered by Permanente 
upon completion into the custody, control, and pos- 
session of the Commission, and title to said AP5s 
was vested in the Commission at all times during 
construction and to and including the time of such 
delivery. Permanente was paid by the Commission 
for the construction of said AP5s in accordance 
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14. On or about May 29, 1944, Permanente and 
Birnie entered into a written subcontract under 
said Prime Contract, such subcontract being desig- 
nated as Vessels Subcontract No. VS-14, herein- 
after called ‘‘VS-14.”’ Said VS-14 provided that 
it was subject to approval by the Commission and 
it was duly approved by the Commission. 

15. Said VS-14 was amended by an Addendum 
No. 1 thereto, dated August 10, 1944, and by an 
Addendum No. 2 thereto, dated October 19, 1944, 
and by an Addendum No. 3 thereto, dated Novem- 
ber 20, 1944. Each such Addendum provided that 
it was subject to approval by the Commission and 
was duly approved by the Commission. 

16. Under said VS-14, as amended by said Ad- 
denda thereto, Birnie agreed, as subcontractor, to 
install certain features of an electrical nature upon 
said 22 APds, Commission hulls Nos. 552 to 573, 
inclusive. In VS-14 the vessels were designated as 
“Single Screw Cargo Vessel—U.S.M.C. Design 
VC2-S-AP5.”’ The said features to be installed by 
Birnie were Degaussing, Radar, Voice Tube, Me- 
chanical Telegraph, and Mechanical Wireways. 
Such features to be installed by Birnie upon said 
AP5s were substantially the same features as those 
installed upon the AP2s constructed under said 
Prime Contract, with the exception of Radar, which 
was hot a feature of said AP2s. Installation of 
such items on vessels during wartime was not 
\limited to installation on combatant type vessels or 
‘vessels of the United States Navy, but such items 
\were commonly installed on merchant cargo vessels 
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which would be used under wartime conditions. 
Practically all cargo vessels were equipped with 
certain safety features during wartime and con- 
tained features such as guns, gun crew emplace- 
ments, degaussing systems, voice tubes, and me- 
chanical telegraphs. 

17. Said VS-14 contained a Special Provision 
No. 4, hereinafter called ‘‘Special Provision No. 
4,”’ which provided, in part, as follows: 

‘‘A. Report of Cost—Excess Profits: ‘The 
Subcontractor (Birnie) agrees to account for 
and pay to the Contractor (Permanente) cer- 
tain profits derived under this contract, and 
for such purposes agrees: 

‘““(a) To make a report under oath to the 
Commission care of the Contractor upon com- 
pletion of this contract, setting forth in the 
form prescribed by the Commission the total 
contract price, the total cost of performing the 
contract, the amount of Subcontractor’s over- 
head charged to such cost, the net profits and 
the percentage such net profit bears to the con- 
tract price, and such other information as the 
Commission shall prescribe; 

‘““(b) To pay to the Contractor profit as 
shall be determined by the Commission in ex- 
cess of ten (10) per cent of the total contract 
price which amount shall become the sole prop- 
erty of the Commission. 

‘“(e) To make no subdivisions of any con- 
tract or subcontract for the same article or 
articles for the purpose of evading the provi- 
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sions of this Article; and any subdivision of 
any contract or subcontract involving an 
amount in excess of $10,000 shall be subject 
to the conditions prescribed in this article; pro- 
vided that agreements for the purchase of ma- 
terial and/or for the rental of equipment shall 
not be considered as subdivisions of any con- 
tract or subcontract within the meaning of this 
section ; 

“‘(d) That the books, files and all other 
records of the Subcontractor or any holding, 
subsidiary, affiliated, or associated company, 
shall at all times be subject to inspection and 
audit by any person designated by the Con- 
tractor or the Commission, and the premises 
Shall at all times be subject to inspection by the 
agents of the Commission and Contractor. 

‘It is further understood and agreed that 
the Commission shall prescribe the method of 
determining the Subcontractor’s profits: Pro- 
vided, that, in computing such profits no salary 
of more than $25,000 per year to any individual 
shall be considered as a part of the cost and no 
cost will be allowed which, in the judgment of 
the Commission, is not fair and just or is in 
excess of a reasonable market price fox com- 
modities or goods or services purchased or 
charged. 

Although the accounting for profits and pay- 
ments to be made under the provisions of this 
Article shall be in accordance with the pro- 
visions of Section 505 (b) of the Merchant 
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Marine Act, 1936, as amended and the regula- 
tions of the Commission issued pursuant thereto, 
the losses incurred in connection with the per- 
formance of this contract shall not be used in 
connection with computing profits derived under 
any other contracts that the Subcontractor may 
have with the Contractor or Commission and 
losses incurred in connection with such other 
contracts shall not be used in connection with 
computing profits derived under this contract, 
it being understood and agreed that the obliga- 
tion of the Subcontractor to make payments 
under this Article is contractual and that such 
payments shall in effect constitute a reduction 
of the amount of the contract price which the 
Contractor is entitled to retain.”’ 

18. Permanente has done and performed all acts 
and things required on its part to be done or per- 
formed under VS-14 and the Addenda thereto. 

19. Birnie has done and performed all acts and 
things required on his part to be done or performed 
under VS-14 and the Addenda thereto, except with 
respect to the performance of Birnie’s obligations 
to account for and repay excess profits under Special 
Provision No. 4, and to pay attorney’s fees under 
Article 29 thereof. 

20. Birnie did not make a report under oath to 
the Commission in care of Permanente upon comple- 
tion of VS-14 as required by Subdivision (a) of 
Special Provision No. 4. 

21. After Birnie completed the work to be per- 
formed by him under VS-14 and the Addenda 
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thereto, and on February 25, 1947, the Commission 
made a determination, pursuant to Special Provision 
No. 4, that the amount of excess profits which Birnie 
agreed to repay to Permanente, to become the sole 
property of the Commission, was the sum of $190,- 
490.96, computed as follows: 


opmiract 9 rice............ $430,963.95 
Soest of Performance...... $197,376.59 
Allowable Profit (10% of 

Meubract Price)......... 43,096.40 240,472.99 
recapturable Profits...... $190,490.96 


22. Said determination by the Commission as to 
the amount of excess profits provided that the Secre- 
tary of the Commission should notify Birnie of the 
action of the Commission in making said determi- 
nation and that unless Birnie, within 30 days from 
the date of notice of such determination, should 
request a hearing with respect to such determina- 
tion, such determination should become final. On or 
about March 3, 1947, the Secretary of the Commis- 
sion notified Birnie of said determination and Birnie 
did not thereafter within said 30 day period request 
a hearing with respect to such determination and 
such determination became final. The amount of 
such determination is correct. 

23. Prior to the making of such determination 
of excess profits by the Commission, Permanente 
paid to Birnie under VS-14 the sum of $389,419.56. 
Such sum paid was $148,946.57 in excess of #240,- 
472.99, the total amount due to Birnie, as deter- 
mined by the Commission under VS-14. 
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24. Thereafter, and on or about March 20, 1947, 
Permanente made a demand upon Birnie and the 
Bonding Company for the payment to Permanente 
of said sum of $148,946.57, representing excess 
profits, but Birnie and the Bonding Company re- 
fused to pay any part of said swm to Permanente. 

25. Said VS-14 contained a Term and Condition, 
designated as Article 29, which provided as follows: 

‘Attorneys’ Fees: Subcontractor (Birnic) 
hereby agrees to pay to Contractor (Perma- 
nente) a reasonable sum as attorneys’ fees in 
all court actions brought by either of them 
against the other or in which they are both 
plaintiffs or defendants, and also in court ac- 
tions involving offsetting claims between Sub- 
contractor and Contractor, because of any 
doubts, disputes or actions arising out of this 
Subcontract, except in the following cases: 

‘“(a) When Subcontractor obtains a favor- 
able net judgment against Contractor, after 
consideration of claims and offsets of Contractor 
which are allowed by the court against Subcon- 
tractor, for breach of this Subcontract ; 

‘‘(b) When Contractor is denied a favorable 
judgment by a court in any suit against Sub- 
contractor which may be brought by Con- 
TrACtOr: @ 

In this action Permanente is plaintiff and cross- 
defendant and Birnie is defendant and cross-com- 
plainant, and this action involves offsetting claims 
between Permanente and Birnie under VS-14. 

26. Permanente employed as its attorneys to 
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represent it in this action Messrs. Bruce Walkup 
and Willis S. Slusser, and the firm of ‘Thelen, 
Marrin, Johnson & Bridges. Said attorneys per- 
formed extensive services in connection with said 
action covering a period of time commencing in 
August, 1945, and continuing to the present time. 
$15,000.00 is a reasonable sum to be awarded to 
Permanente as its attorneys’ fees pursuant to said 
Article 29 of VS-14. 

27. Said VS-14 contained a Term and Condi- 
tion designated as Article 23, which provided as fol- 
lows: 

‘‘Bond: If required by this Subcontract, as 
indicated on the face of this Subcontract, Sub- 
contractor (Birnie) agrees to furnish two 
separate bonds, one for ‘Performance’ coverag 
in the amount of 50% of the Subcontract com- 
pensation, and the other for ‘Payment’ cover- 
age in the amount of 50% of the Subcontract 
compensation, the two together being equal to 
100% of the Subcontract compensation. The 
latest revision of Government Standard Form 
2) (‘Performance’) and Form 25-A (‘Pay- 
ment’) shall be used, and the bonds shall be 
issued by a bonding company on the approved 
list of the Treasury Department (Form 356). 
The United States Maritime Commission as well 
as the Contractor (Permanente) shall be named 
as Obligee on the bonds. Such bonds shall be 
executed and delivered to the Contractor be- 
fore any work is commenced under this Subcon- 
tract. Subcontractor shall pay and solely bear 
the cost of all premiums on such bonds.”’ 
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Said VS-14 contained a further provision which 
specified that such bonds referred to in said Article 
23 were required under VS-14. 

28. On VS-14 Birnie agreed to furnish Perma- 
nente and the Commission, as their interests may 
appear, a Performance Bond of the kind described 
in Finding of Fact 27, and which would guarantee, 
among other things, Birnie’s performance of his 
obligations under Special Provision No. 4 and under 
Article 29 of VS-14. 

29. On or about July 31, 1944, and pursuant to 
the requirements of VS-14 and Article 23 thereof 
referred to in Findings of Fact 27, Birnie, as prin- 
cipal, and the Bonding Company, as surety, for a 
valuable consideration made, executed, and delivered 
to Permanente a Performance Bond on United 
States Standard Form No. 25 (Revised) (Construc- 
tion or Supply), designated as No. C-28504, in the 
amount of $44,048.45, which provided, in part, as 
follows: 

“That we, Birnie Electric Company of 816 
W. Sth Street, Los Angeles 18, California, as 
Principal, and Massachusetts Bonding and In- 
surance Company, a corporation established 
under the laws of the Commonwealth of Massa- 
chusetts and having its principal office in Boston 
in the said Commonwealth, as Surety, are held 
and firmly bound unto The Permanente Metals 
Corporation and the United States of America 
represented by the U. 8S. Maritime Commission 
as their interest may appear, in the penal stn 
of Forty-four Thousand Forty-eight & 45/100 
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($44,048.45) dollars for the payment of which 
sum well and truly to be made, we bind our- 
selves, our heirs, executors, administrators, and 
successors, Jointly and severally, firmly by these 
presents. 

‘The Condition of This Obligation Is Such, 
that whereas the principal entered into a cer- 
tain contract, hereto attached, with The Perma- 

nente Metals Corporation, dated May 29, 1944, 
for installation of Degaussing System, Radar 
System, and all other work covered by Articles 
1 to 5 inclusive on face of sub-contract (VS-14) 
on Hulls Nos. 552 to 556, inclusive, a total of 
five (5) vessels under Prime Contract No. 
MCc-15762. 

‘“Now Therefore, If the principal shall well 
and truly perform and fulfill all the under- 
takings, covenants, terms, conditions, and agree- 
ments of said contract during the original term 
of said contract and any extensions thereof that 
may be granted by The Permanente Metals 
Corporation, with or without notice to the 
surety, and during the life of any guaranty re- 
quired under the contract, and shall also well 
and truly perform and fulfill all the under- 
takings, covenants, terms, conditions and agree- 
ments of any and all duly authorized modifica- 
tions of said contract that may hereafter be 
made, notice of which modifications to the 
surety being hereby waived, then, this obligation 
to be void; otherwise to remain in full force 
and virtue.’’ 

30. On or about August 28, 1944, and pursuant to 
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the requirements of VS-14 and Article 23 thereof 
referred to in Finding of Fact 27, Birnie, as prin- 
cipal, and the Bonding Company, as surety, for a 
valuable consideration, made, executed, and de- 
livered to Permanente a Performance Bond in 
similar form to said Performance Bond No. C-28504, 
but which was designated as Performance Bond 
No. ©-28589, and was in the amount of $150,754.22 
and related to work under Addendum No. 1 to 
VS-14 on Commission hulls Nos. 557 to 573 in- 
clusive. 

31. On or about October 31, 1944, and pursuant 
to the requirements of VS-14 and Article 23 thereof 
referred to in Finding of Fact 27, the Bonding Com- 
pany for a valuable consideration made, executed, 
and delivered to Permanente an Endorsement to be 
attached to and form a part of said Performance 
Bond No. C-28504 and said Performance Bond No. 
C-28589, which Endorsement increased the amount 
of Performance Bonds No. C-28504 and No. C-28589 
in the amount of $25,000.00 under Addendum No. 
1 to VS-14. 

32. On or about November 9, 1944, and pursuant 
to the requirements of VS-14 and Article 23 thereof 
referred to in Finding of Fact 27, Birnie, as prin- 
cipal, and the Bonding Company, as surety, for a 
valuable consideration made, executed, and delivered 
to Permanente a Performance Bond in similar form 
to said Performance Bonds No. C-28504 and No. 
('-28589, but which was dated November 9, 1944, 
and was in the amount of $87,566.38 and related to 
work under Addendum No. 2 to VS-14 on Commis- 
sion hulls Nos. 552 to 573 inelusive. 
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33. Each of said Performance Bonds and said 
Endorsement referred to in Findings of Facet 29, 30, 
31 and 32 has been at all times after its execution 
and delivery in full force and effect. 

34. By the Performance Bonds and Endorsement 
referred to in Findings of Fact 29, 30, 31 and 32 
the Bonding Company, as surety agreed to be liable, 
among other things, for the faithful performance by 
Birnie of his obligation under Special Provision No. 
4 to repay said excess profits as determined by the 
Commission, and under Article 29 of VS-14 to pay 
attorneys’ fees as provided in said Article 29. 

30. An actual controversy and dispute has arisen 
between Permanente, on the one hand, and Birnie 
and the Bonding Company, on the other hand, under 
and out of VS-14 and said performance bond and 
endorsements. The controversy and dispute concern 
and involve the provisions of Special Provision No. 
4 with respect to the repayment by Birnie to Perma- 
nente of excess profits realized by Birnie under 
VS-14 and the hability of the bonding company. 

Permanente contends and asserts: (1) -That 
Special Provision No. 4 of VS-14 is valid and in 
effect; and (2) That under and by virtue of the 
terms and conditions of said Performance Bonds 
and Endorsement the Bonding Company is jointly 
and severally hable with Birnie to account for and 
pay to Permanente the excess profits due under 
Special Provision No. 4 of VS-14. 

Birnie and the Bonding Company contend and 
assert: (1) That said Prime Contract was negoti- 
ated, made, and executed as a part of the Emergency 
Naval Construction Program authorized by the 
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laws of the United States, among which were and 
are the Act of March 26, 1934 (48 Stat. 503, 34 
U.S.C.A. 496) and the Act of October 8, 1940 (54 
Stat. 1002, 34 U.S.C.A. 496 a) and that said Acts 
are applicable to VS-14; (2) That Special Provision 
No. 4 is void and without effect under and by virtue 
of Section 401 of Title IV of the Second Revenue 
Act of 1940 (54 Stat. 1003, 34 U.S.C.A. 496 a); 
(3) That without regard to the effectiveness and 
validity of the provisions of Special Provision No. 
4, the terms and provisions of said Performance 
Bonds and Endorsement in no event require the 
Bonding Company to pay as surety any part of such 
excess profits under Special Provision No. 4+ and 
that it was not the intention of any of the parties 
to the said Performance Bonds and Endorsement 
that the Bonding Company should be liable for the 
faithful performance by Birnie of Special Pro- 
vision No. 4; (4) That VS-14 and said Prime Con- 
tract were and are contracts for the construction 
and manufacture of complete naval vessels or por- 
tions thereof, and were entered into in a taxable 
year to which the excess profits tax provided in Sub- 
chapter E of Chapter 2 of the United States In- 
ternal Revenue Code is applicable and would be ap- 
plicable if Birnie were a corporation; (5) That 
Birnie and the Bonding Company, or either of them, 
are not obligated to pay to Permanente, or to the 
Commission through Permanente, any profits made 
by Birnie, in excess of 10% of the total contract 
price, or in any amount; and (6) That Permanente 
is indebted to Birnie in the sum of $43,185.27 under 
VS8-14. 
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36. Said Prime Contract was not negotiated, 
made, and executed as a part of the EHmergency 
Naval Construction Program authorized by the laws 
of the United States, among which were and are the 
Act of March 26, 1934 (48 Stat. 503, 34 U.S.C.A. 
496) and the Act of October 8, 1940 (54 Stat. 1003, 
34 U.S.C.A. 496 a). 

37. Said Prime Contract was not a contract for 
the construction and manufacture of complete naval 
vessels or portions thereof. 

38. Said VS-14 was not a contract for the con- 
struction and manufacture of complete naval vessels 
or portions thereof. 

39. Said Prime Contract was not a contract 
made with Permanente by the Secretary of the 
Navy, but was a contract made with Permanente 
by the Commission acting as an independent agency 
of the United States, and on its own behalf. 

40. Said VS-14 was not a contract made with 
Birnie by the Secretary of the Navy, and was not a 
subcontract under a prime contract made with the 
Secretary of the Navy. 

41. Said VS-14 and said Prime Contract were 
entered into in a taxable year to which the excess 
profits tax provided in Subchapter E of Chapter 2 
of the United States Internal Revenue Code is ap- 
pheable and would be appheable to Birnie if Birnie 
Were a corporation. 

+2. Permanente and Birnie also entered into 
another subcontract under said Prime Contract, 
said subcontract being designated as Vessels Sub- 
contract No. VS-28, hereinafter called ‘*VS-28,”’ 
Permanente became indebted to Birnie under said 
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VS-28 in the sum of $34,687.59 and refused to pay 
said amount to Birnie, but stead held said amount 
as an offset against the amount which Permanente 
claimed to be due from Birnie under VS-14. Birnie 
made demand on Permanente for the payment of 
said sum of $34,687.59 under VS-28 on or about 
April 4, 1947. 

43. Permanente has agreed to pay to the Com- 
mission, as the sole property of the Commission, the 
net amount of any judgment in this action in favor 
of Permanente for the repayment of excess profits 
under Special Provision No. 4 of VS-14, and fur- 
ther to reimburse the Commission for attorneys’ 
fees heretofore paid to Permanente by the Commis- 
sion in the prosecution of this action to the extent 
that the judgment in favor of Permanente for at- 
torneys’ fees in this action is sufficient to cover such 
reimbursement. 

44. During a period from approximately De- 
cember 30, 1944, to March 31, 1945, in the Northern 
District of Cahfornia, Permanente furnished to 
Birnie, at the special instance and request of Bir- 
nie and in connection with the performance of said 
VS-14 and VS-28, goods and services of the agreed 
and reasonable value of $1,545.66. Permanente de- 
manded payment from Birnie for said sum of $1,- 
545.66 on or before March 31, 1945, but Birnie has 
refused to pay any part of said sum to Permanente. 


Conclusions of Law 


1. This Court has jurisdiction of the subject of 
this action and of the parties to this action and 
should determine their respective rights and render 
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judgment to give effect to such determination. 

2. Special Provision No. 4 of Subcontract VS-14 
is valid and binding and is not rendered void or 
without effect because of Section 401 of Title IV of 
the Second Revenue Act of 1940 (54 Stat. 1003, 3 
U.S.C.A. 496 a). Said Section 401 is mapplhicable 
to Prime Contract No. MCe 15762 and to VS-14 and 
to said Special Provision No. 4. Likewise the Act 
of March 26, 1934 (48 Stat. 503, 34 U.S.C.A. 496) 
is inapplicable to said Prime Contract and to VS-14 
and to said Special Provision No. 4. Said Prime 
Contract was not a contract with the Secretary of 
the Navy nor was it a contract for the construction 
or manufacture of any complete naval vessel or any 
portion thereof within the meaning and effect of 
said Acts. Said VS-14 was not a contract or sub- 
eontract with the Secretary of the Navy nor was it 
a contract or subcontract for the construction or 
manufacture of any complete naval vessel or any 
portion thereof within the meaning and effect of 
said Acts. 

3. Permanente is not obligated to pay Birnie any 
amount under VS-14. 

4. Birnie is obligated to pay to Permanente 
under VS-14 the sum of $148,946.57, the amount of 
the excess profits realized by Birnie under VS-14 
as determined by the Commission. 

5. Birnie is not obligated to pay Permanente 
any amount under VS-28. 

6. Permanente is obligated to pay to Birnie 
under VS-28 the sum of $34,687.59, 

7. Birnie is entitled to a credit of said sum of 
$34,687.59 against said suin of $148,946.57, leaving 
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a net balance due from Birnie to Permanente, after 
allowing for said credit, of $114,258.98. 

8. Said sum of $114,258.98 should bear interest 
at the rate of 7% per annum from March 20, 1947, 
the date of demand, until paid. 

9. Birnie is obligated to pay Permanente an at- 
torneys’ fee of $15,000.00 under Article 29 of VS-14. 

10. The effect of said Performance Bonds and 
Endorsement was to make the Bonding Company 
liable as surety, among other things, for the faith- 
ful performance by Birnie of his obligation to repay 
to Permanente excess profits as determined by the 
Commission under Special Provision No. 4. The 
reference in Special Provision No. 4 to Section 505 
(b) of the Merchant Marine Act of 1936 was not 
intended to have and does not have the effect of 
exempting the Bonding Company from liability 
for the repayment of excess profits under Special 
Provision No. 4. 

11. Birnie, as principal, and the Bonding Com- 
pany, as surety, are jointly and severally liable 
under said Performance Bonds and Endorsement 
to pay to Permanente the sum of $114,258.98 to- 
gether with interest thereon at the rate of 7% per 
annum from March 20, 1947, until paid, and also to 
pay to Permanente said sum of $15,000.00 for at- 
torneys’ fees. 

12. Said sum of $114,258.98 together with in- 
terest thereon at the rate of 7% per annum from 
March 20, 1947, until paid shall, when paid, be paid 
by Permanente to the Commission as the sole prop- 
erty of the Commission. 

13. Permanente shall, upon payment of said 
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$15,000.00 award for attorneys’ fees, reimburse the 
Comunission for attorneys’ fees heretofore paid to 
Permanente by the Commission for services ren- 
dered on behalf of Permanente in the prosecution 
of this action to the extent that said $15,000.00 for 
attorneys’ fees is adequate for such purpose. 

14. Birnie is obligated to pay to Permanente 
the sum of $1,545.66 due for goods and services fur- 
nished to Birnie by Permanente. 

15. Said sum of $1,545.66 should bear interest 
at the rate of 7% per annum from March 31, 1945, 
the date of demand, until paid. 

16. he Motion of the Bonding Company for 
Judgment on the Pleadings or in the Alternative 
for Summary Judgment should be denied. 

17. The Commission is not obligated to pay Bir- 
nie any amount. 

18. Permanente should have judgment for its 
costs of suit against Birnie and the Bonding Com- 
pany. 

19. The Commission should have judgment for 
its costs of suit against Birnie and the Bonding 
Company. 


Let Judgment be entered accordingly. 


Done in Open Court this 20th day of October, 
1950. 
/s/ DAL M. LEMMON, 
United States District Judge. 


Receipt of a copy admitted. 


[Endorsed]: Filed Oct. 20, 1950. 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 26215-L 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation, 
Plaintiff, 
vs. 


JOHN URQUHART BIRNIE, etce., et al., 
Defendants. 


JOHN URQUHART BIRNIE, ete., et al., 
Defendants and Cross-Complainants, 


Vise 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation, et al., 
Plaintiffs and Cross-Defendants. 


JUDGMENT 


This case came on to be heard before the above- 
entitled court, Honorable Dal M. Lemmon, United 
States District Judge, presiding, February 21st and 
February 23rd, 1950, and evidence both oral and 
written was submitted, and the cause was there- 
after briefed by counsel for the respective parties, 
and the Court having heretofore made its findings 
of fact and conclusions of law herein, and being 
fully advised in the premises, it is now Ordered, 
Adjudged and Decreed as follows: 
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1. That plaintiff, The Permanente Metals Cor- 
poration, have and recover from defendants, John 
Urquhart Birnie and Massachusetts Bonding and 
Insurance Company, the sum of One Hundred 
Fourteen Thousand Two Hundred Fifty-eight and 
98/100 Dollars ($114,258.98), together with inter- 
est thereon at the rate of seven per cent (7%) per 
annum from March 20, 1947. 

2. That plaintiff, The Permanente Metals Cor- 
poration, have and recover from defendants, John 
Urquhart Birnie and Massachusetts Bonding and 
Insurance Company, the additional sum of Fifteen 
Thousand Dollars ($15,000.00) as attorneys’ fees. 

3. That plaintiff, The Permanente Metals Cor- 
poration, have and recover from defendant, John 
Urquhart Birnie, the additional sum of One Thou- 
sand Five Hundred Forty-five and 66/100 Dollars 
($1,545.66), together with interest thereon at the 
rate of seven per cent (7%) per annum from 
Mareh 31, 1945. 

4. That plaintiff, The Permanente Metals Cor- 
poration, have judgment against defendants, John 
Urquhart Birnie and Massachusetts Bonding and 
Insurance Company, for its costs of suit incurred 
herein in the sum of Five Hundred Forty-four and 
73/100 Dollars ($544.73). 

5). That cross-complainants, John Urquhart 
Birnie and Massachusetts Bonding and Insurance 
Company, take nothing by their cross-complaint 
herein against cross-defendants, The Permanente 
Metals Corporation and United States Maritime 
Commission. 
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6. That cross-defendant, United States Maritime 
Commission have judgement against cross-com- 
plainants, John Urquhart Birnie and Massachusetts 
Bonding and Insurance Company, for its costs of 
suit incurred herein im, the'sunmot fae ee 


Bo oo ($..... 2 


Done in Open Court this 20th day of October, 
1950. 


/s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed Oct. 20, 1950. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that John Urquhart Bir- 
nie, an individual doing business as Birnie Electric 
Company, and Massachusetts Bonding and Insur- 
ance Company, a corporation, and each of them, 
defendants and cross-complainants above named, 
hereby appeal to the United States Court of Ap- 
peals for the Ninth Circuit from the final judgment 
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entered of record in the above-captioned action on 
the 23rd day of October, 1950. 


HILL, FARRER & BURRILL, 
MELLIN, HANSCOM & 
HURSH, 
By /s/ ELLIOTT H. PENT, 
Attorneys for Defendant, Cross-Complainant and 
Appellant, John Urquhart Birnie, ete. 


CRIDER, RUNKLE & TILSON, 
By /s/ CLARENCE B. RUNKLE, 
Attorneys for Defendant, Cross-Complainant and 
Appellant Massachusetts Bonding and Insur- 
ance Company, a Corporation. 


[Endorsed]: Filed Nov. 17, 1950. 


[Title of District Court and Cause. ] 


COST BOND ON APPEAL 


Whereas, Massachusetts Bonding and Insurance 
Company, a Corporation, Defendant herein, has 
prosecuted or is about to prosecute an appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit from a judgment made and entered October 
20, 1950, by the District Court of the United States 
for the Notrhern District of Cahfornia, Southern 
Division. 

Now, Therefore, in consideration of the premises, 
the undersigned, Fidelity and Deposit Company of 
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Maryland, a corporation duly organized and exist- 
ing under the laws of the State of Maryland and 
duly authorized and licensed by the Jaws of the 
State of California to do a general surety business 
in the State of California, does hereby undertake 
and promise on the part of Massachusetts Bonding 
and Insurance Company, a corporation, Appellant, 
that they will prosecute their appeal to effect and 
answer all costs if they fail to make good their 
appeal, not exceeding the sum of Two Hundred 
Fifty and No/100 ($250.00) Dollars, to which 
amount said Fidelity and Deposit Company of 
Maryland acknowledges itself justly bound. 

And Further, it is expressly understood and 
agreed that in case of a breach of any condition 
of the above obligation, the Court in the above- 
entitled matter may, upon notice to the Fidelity 
and Deposit Company of Maryland, of not less 
than ten (10) days, proceed summarily in the action 
of suit in which the same was given to ascertain 
the amount which said Surety is bound to pay on 
account of such breach, and render judgment there- 
for against it and award execution therefor. 

Signed, Sealed and Dated this 17th day of No- 
vember, 1950. 

FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, 
[Seal] By /s/ ERBON DELVENTHAL, 
Attorney in Fact. 
Attest 
/3s/ 8. CLIMO, 
Attesting Agent. 
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State of California, 
City and County of San Francisco—ss. 


On this 17th day of November, A.D. 1950, before 
me, belle Jordan, a Notary Public in and for the 
City and County of San Francisco, residing therein, 
duly commissioned and sworn, personally appeared 
Erbon Delventhal, Attorney-in-Fact, and 8S. Climo, 
Agent, of the Fidelity and Deposit Company of 
Maryland, a corporation known to me to be the 
persons who executed the within instrument on be- 
half of the corporation therein named and acknowl- 
edged to me that such corporation executed the 
same, and also known to me to be the persons whose 
names are subscribed to the within instrument as 
the Attorney-in-Fact and Agent respectively of said 
corporation, and they, and each of them, acknow]- 
edged to me that they subscribed the name of said 
Fidelity and Deposit Company of Maryland thereto 
as principal and their own names as Attorney-in- 
Fact and Agent respectively. 


In Witness Whereof, I have hereunto set my hand 
and affixed my official seal at my office in the City 
and County of San Francisco the day and year first 
above written. 


[Seal] /s/ BELLE JORDAN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires Nov. 9, 1952. 


[Endorsed]: Filed Nov. 20, 1950. 


We: John Urquhart Birnic, etc., vs. 
[Title of District Court and Cause. ] 


CONCISE STATEMENT OF POINTS ON 
WHICH DEFENDANT, CROSS-COM- 
PLAINANT AND APPELLANT, JOHN 
URQUHART BIRNIE, AN INDIVIDUAL 
DOING BUSINESS AS BIRNIE ELEC- 
TRIC COMPANY, INTENDS TO RELY 
ON APPEAL 


Comes Now defendant, cross-complainant and ap- 
pellant herein John Urquhart Birnie, an individual 
doing business as Birnie Electric Company, herein- 
after called ‘‘ Birnie,’’ and makes the following con- 
cise statement of the points on which he intends to 
rely upon for appeal to the United States Circuit 
Court of Appeals from the final judgment made 
and entered October 23, 1950, in the above-entitled 
Case: 

1. The Court erred in finding that Contract 
MCe 15762, hereinafter called ‘‘the Prime Con- 
tract,’ between the cross-defendant United States 
Maritime Commission, hereinafter called ‘‘the Com- 
mission,’ and plaintiff, cross-defendant and ap- 
pellee, The Permanente Metals Corporation, a cor- 
poration, hereinafter called ‘‘Permanente,’’ was 
not negotiated, made and effected as a part of the 
Emergency Naval Construction Program authorized 
by the laws of the United States, among which were 
and are the Act of March 26, 1934 (48 Stat. 503, 
34 USCA 496) and the Act of October 8, 1940 (54 
Stat. 1003, 34 USCA 496a), in that said finding 
is contrarv to the evidence. 
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2. The Court erred in finding that the Prime 
Contract was not a contract for the construction 
and manufacture of complete naval vessels or por- 
tions thereof, in said finding is contrary to the 
evidence. 

3. The Court erred in finding that the sub- 
contract between Permanente and Birnie, being 
designated as Vessels Subcontract No. VS-14, here- 
inafter called ‘‘VS-14,’’ was not a contract or sub- 
eontract for the construction and manufacture of 
complete naval vessels or portions thereof, in that 
said finding is contrary to the evidence. 

4, The Court erred in finding that the Prime 
Contract was a contract made by the Commission 
acting as an independent agency of the United 
States and on its own behalf, in that said finding 
is contrary to the evidence. 

). The Court erred in finding that Permanente 
has done and performed all acts and things re- 
quired on its part to be done or performed under 
VS-14 and the addenda thereto, in that said finding 
is contrary to the evidence. 

6. The Court erred in finding that said VS-14 
was not a contract made with Birnie by the Secre- 
itary of the Navy, in that said finding is contrary 
\to the evidence. 

7. The Court erred in concluding as a matter 
of law that Special Provision No. 4 contained in 
VS-14, which provision is hereinafter called ‘‘Spe- 
cial Provision No. 4,’’ is valid and binding and 
that said provision was not rendered invalid or 
void or without effect because of Section 401 of 
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Title IV of the Second Revenue Act of 1940 (54 
Stat. 1003, 34 USCA 496a). 

8. The Court erred in concluding as a matter 
of law that said Section 401 of Title IV of the 
Second Revenue Act of 1940 is inapplicable to 
the Prime Contract and to VS-14 and to Special 
Provision No. 4. 

9. The Court erred in concluding as a matter of 
law that the Act of March 26, 1934 (48 Stat. 503, 
34 USCA 496), was not applicable to the Prime 
Contract and to VS-14 and to Special Provision 
No. 4. 

10. The Court erred in concluding as a matter 
of law that the Prime Contract was not a contract 
for the construction or manufacture of any com- 
plete naval vessels or any portions thereof within 
the meaning and effect of the aforesaid acts. 

11. The Court erred in concluding as a matter 
of law that VS-14 was not a contract or subcontract 
for the construction or manufacture of any com- 
plete naval vessel or any portions thereof within 
the meaning and effect of the aforesaid acts. 

12. The Court erred in concluding as a matter 
of law that Permanente is not obhgated to pay 
Birnie any amount under VS8-14. 

13. The Court erred in coneluding as a matter 
of law that Birnie is obligated to pay to Perma- 
nente under VS-14 the sum of $148,946.57, or any 
amount. 

14. The Court erred in concluding as a mat- 
ter of law that Birnie is obligated to pay Per- 
manente attorneys’ fees of $15,000.00, or any 
amount, under Article 29 of VS-14. 
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15. The Court erred in concluding as a matter 
of law that Birnie, as the principal, is severally 
liable or jointly lable with the defendant, cross- 
complainant and appellant Massachusetts Bonding 
and Insurance Company, a corporation, under any 
performance bonds or endorsements thereto to pay 
to Permanente the sum of $114,258.98, or the sum 
of $15,000.00 for attorneys’ fees, or any sums what- 
soever. 

16. The Court erred in concluding as a matter 
of law that Permanente should have judgment for 
its costs of suit against Birnie. 

17. The Court erred in concluding as a matter 
of law that the Commission should have judgment 
for its costs of suit against Birnie. 

18. The Court erred in not granting the relief 
as prayed for in the answer of Birnie to the first 
amended complaint, the cross-complaint and 
counterclaim of Birnie. 


Dated: November 28, 1950. 


HILL, FARRER & BURRILL, 
By /s/ ELLIOT H. PENTZ, 
MELLIN, HANSCOM & 
HERSH, 
By /s/ OSCAR A. MELLIN, 

Attorneys for Defendant, Cross-Complainant and 
Appellant John Urquhart Birnie, an Individ- 
ual Doing Business as Birnie Electric Com- 
pany. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed Dec. 4, 1950. 
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[Title of District Court and Cause. ] 


CONCISE STATEMENT OF POINTS ON 
WHICH DEFENDANT, CROSS - COM- 
PLAINANT AND APPELLANT, MASSA- 
CHUSETTS BONDING AND INSURANCE 
COMPANY, A CORPORATION, INTENDS 
TO RELY ON APPEAL 


Comes Now defendant, cross-complainant and ap- 
pellant herein, Massachusetts Bonding and Insur- 
ance Company, a corporation, hereinafter called 
“the Bonding Company,’”’ and makes the following 
concise statement of the points on which it intends 
to rely upon for appeal to the United States Court 
of Appeals from the final judgment made and 
entered October 23, 1950, in the above-entitled 
cause: 

1. The Court erred in finding that Contract MCe 
15762, hereinafter called ‘‘the Prime Contract,”’ be- 
tween the cross-defendant United States Maritime 
Commission, hereinafter called ‘‘the Commission,”’ 
and plaintiff, cross-defendant and appellee, The 
Permanente Metals Corporation, a corporation, 
hereinafter called ‘‘Permanente,’’ was not negoti- 
ated, made and effected as a part of the Emer- 
gency Naval Construction Program authorized by 
the laws of the United States, among which were 
and are the Act of March 26, 1934 (48 Stat. 503, 34 
USCA 496), and the Act of October 8, 1940 (54 
Stat. 1003, 34 USCA 496a), in that said finding is 
contrary to the evidence. 

2. The Court erred in finding that the Prime 
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Contract was not a contract for the construction 
and manufacture of complete naval vessels or por- 
tions thereof, in that said finding 1s contrary to the 
evidence. 

3. The Court erred in finding that the subcon- 
tract between Permanente and defendant, cross- 
complainant and appellant John Urquhart Birnie, 
an individual doing business as Birnie Electric 
Company, hereinafter called ‘‘Birnie,’’ being desig- 
nated as Vessels Subcontract No. VS-14, herein- 
after called ‘‘VS-14,’’ was not a contract or sub- 
contract for the construction and manufacture of 
complete naval vessels or portions thereof, in that 
said finding is contrary to the evidence. 

4. The Court erred in finding that the Prime 
Contract was a contract made by the Commission 
acting as an independent agency of the United 
States and on its own behalf, in that said finding 
is contrary to the evidence. 

5. The Court erred in finding that Permanente 
has done and performed all acts and things required 
on its part to be done or performed under VS-14 
and the addenda thereto, in that said finding is 
contrary to the evidence. 

6. The Court erred in finding that said VS-14 
was not a contract made with Birnie by the Secre- 
tary of the Navy, in that said finding is contrary 
to the evidence. 

7. The Court erred in finding that by the per- 
formance bonds and endorsements thereto made, 
executed and delivered by the Massachusetts Bond- 
ing and Insurance Company, hereinafter called the 
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**Bonding Company,"’ to Permanente, the Bonding 
Company, as surety, agreed to be liable for the 
faithful performance by Birnie of his obligation 
under Special Provision No. + contained in VS-14, 
which provision is hereinafter called ‘‘Special Pro- 
vision No. 4.’" to repay the excess profits as deter- 
mined by the Commission, or any excess profits, and 
in finding that under Article 29 of VS-14 the Bond- 
ing Company agreed to be liable to pay attorneys’ 
fees as provided in said Article 29, in that said 
finding is contrary to the evidence. 

8. The Court erred in concluding as a matter 
of law that Special Provision No. 4 is valid and 
binding and that said provision was not rendered 
invalid or void or without effect because of Section 
401 of Title IV of the Second Revenue Act of 1940 
(54 Stat. 1003, 34 USCA 496a). 

9, The Court erred in concluding as a matter of 
law that said Section 401 of Title IV of the Second 
Revenue Act of 1940 is inapphecable to the Prime 
Contract and to VS-14 and to Special Provision 
No. 4. 

10. The Court erred in concluding as a matter 
of law that the Act of March 26, 1934 (48 Stat. 503, 
34 USCA 496) was not applicable to the Prime 
Contract and to VS-14 and to Special Provision 
No. 4. 

11. The Court erred in coneluding as a matter 
of law that the Prime Contract was not a contract 
for the construction or manufacture of any com- 
plete naval vessels or any portions thereof within 
the meaning and effect of the aforesaid acts. 
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12. he Court erred in concluding as a matter 
of law that VS-14 was not a contract or subcontract 
for the construction or manufacture of any com- 
plete naval vessel or any portions thereof within 
the meaning and effect of the aforesaid acts. 

13. The Court erred in concluding as a matter of 
law that Permanente is not obligated to pay Birnie 
any amount under VS-14. 

14. The Court erred in concluding as a matter of 
law that Birnie is obligated to pay to Permanente 
under VS-14 the sum of $148,946.57, or any amount. 

15. The Court erred in concluding as a matter 
of law that Birnie is obligated to pay Permanente 
attorneys’ fees of $15,000.00, or any amount, under 
Article 29 of VS-14. 

16. The Court erred in concluding as a matter 
of law that the performance bonds and endorse- 
ments thereto issued by the Bonding Company, or 
tne effect of said performance bonds and endorse- 
ments thereto, made the Bonding Company liable 
‘as a surety, or otherwise, for the faithful perform- 
ance by Birnie of his obhgation to repay to 
|\Permanente excess profits as determined by the 
Commission under Special Provision No. 4, or 
otherwise determined. 


17. The Court erred in concluding as a matter 
of law that the reference in Special Provision No. 
to Section 505(b) of the Merchant Marine Act 
of 1936 was not intended to have and does not have 
the effect of exempting the Bonding Company from 
lability for the repayment of excess profits under 
pSpecial Provision No. 4 of VS-14. 


es 
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18. The Court erred in concluding as a matter 
of law that Birnie, as principal, and the Bonding 
Company, as surety, are jointly and severally lable 
under said performance bonds and endorsements to 
pay to Permanente the sum of $114,258.98, together 
with interest thereon at the rate of seven per cent 
(7%) per annum from March 20, 1947, until paid, 
or any sum, or any rate of interest, or to pay to 
Permanente the sum of $15,000.00 for attorneys’ 
fees, or any sum whatsoever. 


19. The Court erred in concluding as a matter 
of law that Permanente should have judgment for 
its costs of suit against the Bonding Company. 


20. The Court erred in concluding as a matter 
of law that the Commission should have Judgment 
for its costs of suit against the Bonding Company. 


21. The Court erred in not granting the relief 
as prayed for in the answer of the Bonding Com- 
pany to the first amended complaint, the cross- 
complaint and counterclaim of the Bonding Com- 
pany. 

Dated: November 28, 1950. 


CRIDER, RUNKLE & TILSON, 
By /s/ CLARENCE B. RUNKLE, 
Attorneys for Defendant, Cross-Complainant and 
Appellant Massachusetts Bonding and Insur- 
ance Company, a Corporation. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed Dec. 4, 1950. 
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DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


Comes Now John Urquhart Birnie, an individual 
doing business as Birnie Electric Company, and 
Massachusetts Bonding and Insurance Company, a 
corporation, and each of them, and hereby desig- 
nates the contents of record on appeal as follows: 


1. Complaint. 
2. Answer to Complaint. 
3. First Amended Complaint. 


4. Answer to First Amended Complaint, Cross- 
Complaint and Counterclaim. 


5. Answer of plaintiff, The Permanente Metals 
Corporation, a corporation, to Cross-Complaint and 
Counterclaim. 


6. Answer of cross-defendant, United States 
Maritime Commission, to Counterclaim and Cross- 
‘Complaint. 

7. Reporter’s transcript of proceedings and tes- 
itimony taken on February 21, 1950, and February 
:23, 1950, being pages 1 through 168, inclusive, of 
‘said transcript. 

8. Plaintiff’s and cross-defendants’ exhibits A 
through RR, inclusive. 


9. Defendants’ and cross-complainants’ exhibits 
1 through 15, inclusive. 
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10. Deposition of Ivan Joyce Wanless taken on 
behalf of plaintiff and cross-defendant, The Per- 
manente Metals Corporation, a corporation, on 
October 3, 1947, together with all exhibits, other 
than exhibit HH, to said deposition. 


11. Deposition of John Bassette Maher taken on 
behalf of plaintiff and cross-defendant, The Perma- 
nente Metals Corporation, a corporation, on Octo- 
ber 1, 1947, together with all exhibits, other than 
exInbits V, W, X, Y, Z, AA, BB, CC, DD, EE and 
GG, to said deposition. 


12. Deposition of R. L. McDonald, Assistant 
Secretary of the Maritime Commission, taken on 
behalf of plaintiff and cross-defendant, The Per- 
manente Metals Corporation, a corporation, on 
October 1, 1947, together with all exhibits, other 
than exhibits A, B, C, D, G, K, L, P, S and T to 
said deposition. 


13. Findings of Fact and Conclusions of Law. 


14. Final Judgment entered herein on October 
23, 1950. 


15. Notice of Appeal. 
16. Bond on Appeal. 


17. Concise statement by defendant, cross-com- 
plainant and appellant, John Urquhart Birnie, an 
individual doing business as Birnie Electric Com- 
pany, of points on which said defendant, cross- 
complainant and appellant intends to rely on ap- 
peal. 


18. Concise statement by defendant, cross-com- 
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plainant and appellant, Massachusetts Bonding and 
Insurance Company, a corporation, of points on 
which said defendant, cross-complainant and appel- 
lant intends to rely on appeal. 


19. This Designation of Contents of Record on 
Appeal. 


Dated this 28th day of November, 1950. 
HILL, FARRER & BURRILL, 


By /s/ ELLIOTT H. PENTZ, 
MELLIN, HANSCOM & 
HURSH, 


By /s/ OSCAR A. MELLIN, 

Attorneys for Defendant, Cross-Complainant and 
Appellant John Urquhart Birnie, an Individ- 
ual Doing Business as Birnie Electrric Com- 
pany. 

CRIDER, RUNKLE & TILSON, 
By /s/ CLARENCE B. RUNKLE, 

Attorneys for Defendant, Cross-Complainant and 
Appellant Massachusetts Bonding and Insur- 
ance Company, a Corporation. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed Dee. 4, 1950. 


[Title of District Court and Cause. ] 


APPELLEE’S DESIGNATION OF 
CONTENTS OF RECORD ON APPEAL 


The Permanente Metals Corporation, a corpora- 
tion, hereby makes its designation of contents of 
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record on appeal in addition to those items num- 
bered 1 through 19 designated by appellants in 
their Designation of Contents of Record on Appeal, 
as follows: 


1. :Reporter’s Transcript of Pre-Trial Confer- 
ence taken January 4, 1949, pages 1 to 22, inclusive. 


2. Appellee’s Designation of Contents of Record 
on Appeal. 


Dated: December 14, 1950. 


BRUCE WALKUP, 

WILLIS 8. SLUSSER, 

THELEN, MARRIN, JOHNSON 
& BRIDGES, 


By /s/ BRUCE WALKUP, 
Attorneys for Plaintiff, Cross-Defendant, and Ap- 
pellee, The Permanente Metals Corporation. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed Dec. 14, 1950. 
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In the District Court of the United States for the 
Northern District of California, Southern Divi- 
sion 

No. 26215-L 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation, 
Plaintiff, 
VS. 
JOHN URQUHART BIRNIE, etce., et al., 


Defendants. 


JOHN URQUHART BIRNIHK, ete., et al., 
Defendants and Cross-Complainants, 
VS. 
THE PERMANENTE METALS CORPORA- 
TION, a Corporation, et al., 
Plaintiffs and Cross-Defendants. 


Before: Hon. Dal M. Lemmon, 
Judge. 


Appearances: 


For Plaintiff and Cross-Defendant Permanente 
Metals Corporation : 


BRUCE WALKUP, ESQ., 
111 Sutter Street, 
San Francisco 4, California. 
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For Defendants and Cross-Complainants John 
Urquhart Birnie, ecte., et al.: 


ELLIOTT H. PENTZ, ESQ., 

HILL, MORGAN & FARRER, 
1007 Title Guarantee Bldg., 
Los Angeles 13, California. 


JACK EK. HURSH, ESQ., 
MELLIN AND HANSCOM 
395 Sutter Strect, 
San Francisco, California. 


For United States Maritime Commission: 


C. ELMER COLLETT, ESQ., 
Assistant United States Attorney. 


REPORTER’S TRANSCRIPT OF 
PRE-TRIAL CONFERENCE 


Tuesday, January 4, 1949 

The Clerk: Permanente Metals Corporation vs. 
Birnie. 

Mr. Hursh: May it please the Court, may I in- 
troduce Elliott H. Pentz, a lawyer of the Los An- 
geles Bar, for admission to this Court for the pur- 
pose of the trial of this case. 

The Court: Very well. 

Mr. Walkup: Your Honor, in this matter I 
represent the plaintiff Permanente Metals Corpo- 
ration; Mr. Pentz represents the defendant and 
cross-complainant Birnie Electric Company, and 
Massachusetts Bonding Indemnity Company; Mr. 
Collett represents the United States Maritime Com- 
mission. 
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This case has been pending now for a long time 
and we have made an effort out of court to get to- 
eether on the admissibility of certain evidence, offi- 
cial documents of the [2*] Government, correspond- 
ence between the parties and so forth, and T believe 
we have now reached a stipulation that will eliminate 
a great deal of time at the trial. Mr. Pentz has 
a stipulation prepared here which is satisfactory to 
me on that subject, and I do not know whether it is 
satisfactory to the United States Attorney or not. 

Mr. Collett: Is it something that was 

(A document was exhibited to Mr. Collett.) 

Mr. Collett: That is agreeable. 

Mr. Walkup: Now this particular stipulation, 
your Honor, refers to the use of copies of documents 
attached to the depositions on file, waiving objec- 
tions to the foundation being laid and the fact they 
are copies and not originals. There are also other 
documents, such as correspondence between the 
parties and correspondence between the Maritime 
Commission and the parties, which we have dis- 
cussed, and the genuineness is admitted and the use 
of copies is agreeable on that, isn’t it, Mr. Pentz? 

Mr. Pentz: Yes, that is true. 

The Court: There are no further requests for 
admissions that counsel have in mind? 

Mr. Walkup: Yes, your Honor, I have this point 
in mind: We have pleaded in our complaint that 
Permanente has duly and regularly performed all 
of its obligations under the contract. That is denied 
in general terms, and I believe we are [3] entitled 
at the pre-trial conference to have counsel for the 


*Page numbering appearing at top of page of original Reporter’s 


’ Transcript of Record. 
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defendant and cross-complainant specify in what 
particulars we have not performed. 

The Court: I think you are entitled to that. 

Mr. Pentz: The same thing applies in reverse, 
your Honor. 

Mr. Walkup: Right. 

Mr. Pentz: I can state in our case the extent 
to which we are very willing to concede on that 
point, and counsel and I have discussed it in- 
formally, we each think along the same line. I am 
prepared to stipulate that the Permanente Metals. 
Corporation has fully and faithfully performed the 
terms of the sub-contracts which are the subject 
matter of this suit with the exception of paying the 
balance on the sub-contract price that we claim in 
this litigation. On the other hand I would expect 
Mr. Walkup to acknowledge that Mr. Birnie, my 
client, has fully and faithfully performed his obli- 
gations under the same sub-contract, everything he 
was supposed to do with the exception of the two 
items, one as to paying to the Permanente Metals 
Corporation as the property of the Maritime Com- 
mission certain alleged over-payments of price, 
which is the nub of their complaint, moneys which 
are alleged were unlawfully retained as being excess 
profits. As I say, your Honor, that is the nub of our 
entire lawsuit. 

And the second point I am willing to concede is 
that Mr. [4] Birnie did not report costs and profits 
as required by special provision No. 4 of the sub- 
contract. 

TI think it is understood between the two of us that 
each party has done what they are supposed to do 
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with the exception of Mr. Birnie reporting costs 
under special provision No. 4. 

I have a statement to make about that VS-28. 
If you have something to add, go ahead. 

Mr. Walkup: J am willing to concede on behalf 
of Permanente Metals Corporation that Mr. Birnic 
fully performed his obligations under these sub-con- 
tracts in question except he failed to return to 
Permanente for the benefit of the Maritime Com- 
mission the excess profits that he made under the 
contract, and furthermore in that connection that 
he failed to file with the Maritime Commission his 
reports under oath as required bv the sub-contract 
setting forth his costs and the profits he realized 
under the contract. 

The Court: That substantially is the same state- 
ment as the statement made by opposing counsel. 

Mr. Walkup: Yes. In other words, we are will- 
ing to admit that Birnie performed with the ex- 
ception of the obligations as to excess profits. 

Mr. Pentz: We admit they did everything ex- 
cept give us the money we are suing for. 

The Court: I assume, Mr. Collett, vou agree? 
I assume [5] you are agreeing to these stipulations 
unless you except to them. 

Mr. Collett: As your Honor will recall, there 
was a motion to dismiss the Maritime Commission 
‘that was filed in this matter some time ago, and 
rather extensive briefs were filed, and I believe as 
‘time goes on your Honor will see the point in that 
ease, that the Maritime Commission is not properly 
a party in that suit and the matter is founded on 
an alleged contract and involves over ten thousand 
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dollars and the Court properly does not have juris- 
diction. This is a matter between Birnie and Perma- 
nente on this sub-contract and should be ironed out 
between the two of them and the matter submitted 
to your Honor on that basis. That the Maritime 
Commission is still in there is a matter that I think 
that may be properly again presented to your 
Honor when the case comes to trial in the way of a 
motion to dismiss as to the Maritime Commission. 

Mr. Pentz: Well, the Court, of course, has ruled 
that at least so far they are necessary parties. 

Now I have one more statement to make if you 
have exhausted that subject. It requires a brief pre- 
liminary statement for the Court, I believe, to un- 
derstand what I am going to state. 

There was a prime contract here between Perma- 
nente Metals and the Maritime Commission to build 
a number of vessels. [6] Permanente Metals and 
my chent entered into a subcontract for the instal- 
lation of certain equipment on a number of those 
vessels. It is our position that the sub-contracts— 
rather, it is our position that VS-14, one of the 
sub-contracts—there are two, VS-14 and VS-28—it 
is our ‘position that VS-14 qualifies under the Vin- 
son-Trammell Act, and that the undertaking to pay 
profits in excess of 10 per cent of the stated con- 
tract price back is of no effect, that is our conten- 
tion, that is on the fundamental basis that this was 
a contract for the manufacture of Navy vessels. 

Now when I filed my answer and cross-complaint, 
since most of the facts were in the possession of the 
Navy and the Maritime Commission, I didn’t know 
at that time that the vessels covered by VS-28 would 
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not really qualify as Navy vessels. 1 did not acquire 
that information until later in the litigation. 

Now I think it is fair to the parties and the Court 
that I should state that where I sue for the balance 
of the stated contract price in VS-28, that I wish 
to acquaint all parties that I abandon any recovery 
on VS-28 in excess of what the Permanente Metals 
acknowledge they owe us as an offset on that con- 
tract. In other words, in VS-28 they have some 
$34,000 which they in their answer to my cross- 
complaint acknowledge to be due. 'l'o the extent of 
keeping that offset there I naturally will stand on 
my cross-complaint on VS-28, but I am [7] not seck- 
ing any more than they acknowledge to be due on 
that contract. 

Now I will add one more statement—I don’t know 
how much time your Honor wishes to devote to a 
pre-trial conference, but I will state this, that in 
regard to the bonding company’s claimed liability 
on VS-14, it is our position that under no con- 
ceivable view of this case is there any liability what- 
soever, and that fact is a matter of law that is re- 
vealed by the pleadings. 

If vour Honor wishes to hear that matter I would 
be very happy to make a motion for summary jude- 
ment—— 

The Court: I have a jury trial on at 10:30 and 
some other matters. Could those legal questions be 
briefed for the assistance and guidance of the Court 
in the trial of the case? 

Mr. Pentz: Very easily. 

Mr. Walkup: Yes, that can be done. 
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The Court: Getting back to the factual problems, 
are there any further admissions or requests for 
stipulations that counsel have in mind? 

Mr. Walkup: No, your Honor, I think not; but 
under—there is another matter that we might take 
up at this pretrial conference. Under Rule 16, sub- 
division 2, of the Federal Rules of Civil Procedure, 
the Court at the pre-trial conference can allow 
amendments of the pleadings, and I would [8] like 
to amend the pleadings on their face, if the Court 
please, in two particulars. The first has merely to 
do with a correction of a mathematical computation 
which appears on page 6, line 3, of the answer of 
Permanente to the cross-complaint. At that place I 
would like to substitute $34,687.59 for the figure 
which appears there of $35,065.63. That is a cor- 
rection in a mathematical computation which was 
recently discovered. 

The Court: No objection to that? 

Mr. Pentz: None, because I have one to ask for. 

Mr. Walkup: And the same substitution should 
appear on Jine 4, page 6, of the answer of Perma- 
nente to the counter-claim and cross-complaint. 

The Court: Same substitution of figures? 

Mr. Walkup: Yes. It is Just on the following 
line. 

Now the next amendment I would request the 
Court to approve would be to amend the title to the 
complaint. I believe the title is merely surplussage 
any way, but I designated the complaint as a com- 
plaint for damages for breach of contract. Actually 
what it is is a complaint for payment of money. 
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T don’t want to be bound by the designation of the 
complaint as a complaint for damages of breach of 
eontract when actually, as the prayer indicates, we 
are merely asking for the payment of certain money 
rather than damages, and I ask that the title of the 
first amended complaint be amended to read, [9] 
‘“‘Pirst Amended Complaint for Payment of Monev 
Due, and against the Principal and Surety Upon 
Contract Performance Bond.’’ 

The Court: I see no objection to that. 

Mr. Pentz: None. 

Mr. Walkup: Now the third amendment which 
I would like to request would be that on the second 
cause of action the United States Maritime Com- 
mission, which is already before the Court, be joined 
as a party defendant. That cause of action is a 
complaint by Permanente Metals Corporation 
against Birnie Electric Company and the Massa- 
chusetts Bonding & Indemnity Company on the per- 
formance bond which the indemnity company gave 
to guarantee performance by Birnie on the subeon- 
tracts. 

Now those bonds run in favor of Permanente 
Metals Corporation and the Maritime Commission 
Metals Corporation and the Maritime Commission as 
their interests may appear. he Maritime Commis- 
sion was not joimed as one of the parties sued on 
that for two reasons: first we felt that the Court did 
not have jurisdiction over the Maritime Commis- 
sion; secondly, we felt that from the contracts that 
the obligation of Birnie was to pav to Permanente 
and not the Maritime Commission. The contract so 
states. 
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However, objection has been raised by the defend- 
ants; so that their interests may be fully adjudicated 
they would like the bonding company and the Gov- 
ernment both before the Court so that their obliga- 
tion to pay would be fully determined. [10] 

Now since the Government in the Maritime Com- 
mission is already before the Court, I can see no 
objection to us at this time joining them as a de- 
fendant to the cause of action on the performance 
bonds. 

I understand from Mr. Collett that is agreeable 
to him subject to the basic objection that the Mari- 
time Commission should not be here at all. 

The Court: Well, the permission is granted to 
amend in that particular without prejudice to your 
right to raise this same point by motion or otherwise 
at the trial of the case. 

Myr. Walkup: Now would it be the wish of the 
Court that I file an amended pleading or merely 
file an amendment to that cause of action joiming 
the Government. 

The Court: You may merely file an amendment. 

Mr. Walkup: Now there is one other point on 
the admission of documents which I have already 
discussed with Mr. Pentz. I have certified by the 
Maritime Commission a number of delivery cer- 
tificates for vessels which were delivered. The Mari- 
time Commission in Washington is unable to locate 
one of the delivery receipts. That accounts for the 
fact that one of them is not certified. However, to 
avoid the necessity of bringing witnesses here, Mr. 
Pentz has agreed that this certificate for Hull No. 
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027 can be included m the number of [11] certifi- 
cates which are certified by the Commission. Is that 
agreeable? 

Mr. Pentz: That is agreeable. 

The Court: You had better identify it. 

Mr. Walkup: Certificate of delivery of vessel, 
Hull No. 527, your Honor. It covers delivery from 
Permanente Metals to the Maritime Commission 
only as do all the other delivery certificates. 

I believe that Mr. Pentz’s statement and what 
transpired here this morning covers all the other 
points I had in mind, and the motion for production 
of documents which is also on the calendar has been 
satisfied by the delivery of the documents by Mr. 
Pentz out of court. 

Mr. Pentz: I would ask for permission to amend 
my answer and cross-complaint to correct some 
arithmetic errors. 

On page 6, line 26, should appear the figures 
$432,604.83 rather than $432,688.50. 

On line 30 of the same page the figures should 
appear $43,185.27 rather than $43,268.94. 

On page 15, line 16, is the same change, namely, 
$432,604.83 in heu of $432,688.50. 

And on line 11 on page 15 the figures should be 
$43,185.27 in leu of $43,268.94. The same latter 
change to be carried through on line 20 of page 15; 
the figures should be $43,185.27 in lieu of $43,268.94, 
and the identical change [12] that I have last men- 
tioned to be made on line 20 should also be made 
on line 23 of page 19. 

On page 17—I will withdraw that remark. 
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Your Honor, I want it understood in my cause 
of action on this VS-28 I am not going to try to 
prove a case on that beyond what they acknowledge 
to be due, so I don’t believe it is necessary for me 
to go ahead and make those changes, since it is 
understood. 

Mr. Walkup: It can be made at the time of the 
trial so far as that is concerned. 

The Court: Well, as long as counsel understand 
each other, why not make these changes in the 
pleadings ? 

Mr. Pentz: That is agreeable. 

Mr. Walkup: That is entirely agreeable with us. 

My. Pentz: ‘The only remaining thing I ean 
comment on is the attitude of the Court in regard 
to a matter of procedure. I intend to make a motion 
for a summary judgment in so far as the Massa- 
chusetts Bonding Company. I can make the motion 
now, it is rather brief, or if the Court 

The Court: I am going to ask counsel submit a 
memorandum on the legal problems that will arise 
in the trial of the case, and you might submit that 
in the same memorandum. 

My. Pentz: Should I make a formal motion? 

The Court: It would be well to do that, and in- 
elude that in your memorandums, and in so far as 
counsel are agreeable [13] on the facts, they can be 
contained in those memorandums, I take it. 


Mr. Pentz: Our difficulty is, we are in agreement 
on the basic documents and the letters and the memo- 
randa, all of which we are ready to introduce subject 
to certain objections, but when we go much further 
we are agreeing on legal conclusions, which is rather 
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difficult. There will be many questions on the ad- 
missibility of these documents. There is no con- 
tention that they do not exist or they are not gen- 
uine, but there will be a serious contention they are 
not relevant. 
The Court: You can discuss those in the memo- 
raudums you file in so far as you can foresee them. 
Mr. Pentz: There is such a great multitude of 
them I am afraid we might tend toward confusion. 
The Court: Can’t they be grouped, separate into 
groups ? 7 
Myr. Walkup: Your Honor, maybe a brief ex- 
planation from me may clarify the point. Birnie 
contends that these excess profits limitations in the 
contracts are invalid because of the Vinson-Tram- 
mell Act, which is in the United States Code. It is 
a limitation upon excess profits provisions in ¢on- 
tracts made with the Secretary of the Navy for the 
construction of Naval vessels, or portions thereof. 
Now our contention is that the contracts were not 
with the Secretary of Navy but were with the United 
States Maritime Commission and that the Vinson- 
Trammell] has absolutely no [14] application to con- 


tracts of this kind. If these were contracts which 
_ My. Birnie entered into with the Secretary of the 


Navy for construction of or outfitting of a vessel 


1 


in a Navy yard, as many contractors do, we would 
not be permitted to include in the contract the limi- 
tations on excess profits. However, these particular 
contracts were entered into under public laws re- 
lating to the Maritime Commission. The prime con- 
tract was between Permanente and the Maritime 
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Commission, and the subcontract was between Birnie 
and Permanente, but under the Maritime Com- 
mission setup was not a sub-contract which would 
come under the Vinson-Trammell Act. 

Now that is our complete position, and we feel as 
a matter of law without any evidence, just from 
reading the documents and studying the statutes, 
the Court should conclude that this is not within the 
scope of the Vinson-Trammell Act. 

Now Birnie’s position, as I understand, is, at 
least in part, that these vessels which were con- 
structed had certain Naval features in them; that 
they were basically Maritime Commission Victory 
ships which were converted and had guns put on 
them and other features of a Naval nature, and after 
Permanente delivered them to the Maritime Com- 
mission the Maritime Commission turned them over 
to the Navy and the Navy did use them as trans- 
ports. 

We concede the facts as will appear from docu- 
ments and [15] from the evidence that after Perma- 
nente concluded its contract and delivered them to 
the Maritime Commission the Maritime Commission 
entered into certain arrangements with the Navy 
whereby the Maritime Commission transferred these 
vessels, on a basis which will appear, to the Navy 
for use in the war effort and later to be returned 
to the Maritime Commission, but we contend that 
would not make them Navy vessels within the mean- 
ing of the statute which embodies the Vinson-Tram- 
mell Act, that that still would not make them vessels 
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constructed for the Secretary of Navy under con- 
tract with him. 

The Court: Can you agree upon the facts so 
that you ean present a question of law upon that 
feature of the case? 

Max. Walkup: I believe that we can. 

The Court: And if I rule on that prior to the 
trial of the case that will simplifv the problem as 
to the documents. 

My. Pentz: I would suggest that since it is our 
position that this voluminous correspondence be- 
between the Navy and the Maritime Commission 
was such as to constitute the Maritime Commission 
in effect as agent for the Navy, in accordance with 
the statutory authority that the Maritime Commis- 
sion can be such an agent, that whatever the Mari- 
time Commission did in regard to these twenty-two 
vessels under VS-14 it was doing on behalf of the 
Secretary of Navy just as much as though the Secre- 
tary of the Navy had signed the contract, and I 
think perhaps Mr. Walkup and JI, since the letters 
and memoranda between [16] the two agencies are 
so vital, that probably what we should do is to per- 
haps group them—we acknowledge they are genuine, 
we acknowledge they exist, and the copies are here, 
but [I think perhaps we should get together and 
group them into groups and put them in logical 
sequence, which they are not in in the deposition, 
from which your Honor by reading them could get 
a chronological story of the course of events and 
make them simple, because that will be the nub of 
the case as far as the Birnie Company. 
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So far as the bonding company, I don’t think 
under any conceivable ground they are hable. 

I think if we could group that correspondence in 
some logical sequence that we would be of assistance 
to the Court. 

Mr. Walkup: Iam just wondering, your Honor, 
if maybe the logical way of doing this would not be 
for Permanente Metals to make a statement of its 
position, then have that answered by the defendants, 
let them state their position, and then give Perma- 
nente a chance to answer that, because if we write 
briefs which are filed coincidentally we won’t be able 
to do that. 

The Court: Well, I think that is what should be 
done. 

Mr. Walkup: How much time? 

Mr. Pentz: Is it counsel’s suggestion this be 
simply a statement of position? 

The Court: J want you to go further than that, 
I want you [17] to state not only vour position, 
but the legal basis for that position, and in the 
reference to that state vour position and the back- 
ground of it. 

Myr. Pentz: May I ask the Court what we could 
do with regard to the presentation to your Honor 
of this copious correspondence ? 

The Court: I think possibly you should file the 
first memorandum setting forth what your sug- 
gestions are in the way of grouping the documents, 
as you say, chronologically as they fall into groups, 
and then if you will please develop the position you 
take on the law standpoint, and then that can be 
answered by Permanente and you can reply. 
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Mr. Pentz: Fine. 

The Court: If I need anything further from 
counsel I will call upon you. 

Mr. Pentz: May we give our version—for ex- 
ample, we have letter so and so; this would seem 
to be of help to the Court, if we sort of paraphrased 
its contents. 

The Court: Yes, I think so. How much time 
would you want to do this? 

Mr. Pentz: Am I to present the first memoran- 
dum, your Honor? 

The Court: Yes. 

Mr. Pentz: Well, I would like to have three 
weeks. 

The Court: Three weeks? [18] 

Mr. Pentz: Three weeks. 

The Court: Very well. Three weeks for you. 

Mr. Walkup: That is satisfactory. 

The Court: And how long to reply, two weeks? 

Mr. Pentz: That will be satisfactory. 

The Court: And then after those have been filed 
and I consider them, then I can put it on the calen- 
dar for setting. I don’t want to set it now because 
it will go so far in the future. I know you gentle- 
men want some definite date, and after I rule on 
those matters I think probably we can set it, say, 
four weeks in advance for a date that is acceptable 
to counsel. 

Mr. Walkup: I think by the time we have filed 
these briefs and your Honor has considered them, 
that the trial will probably not last more than a 
| half day or a day at the most. 
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Mr. Pentz: Well, a half day is pretty short, but 
I think one day or two. 

Mr. Collett: Your Honor, on behalf of Mari- 
time Commission, which is still in there, we will 
endeavor to reply within the time that the Perma- 
nente Metals replies. 

The Court: Very well. 

Mr. Pentz: Shall we file this stipulation at this 
time, your Honor. 

(Thereupon the Court took up some other 
matters.) [19] 

(The following proceedings were had in 
chambers. ) 

The Court: This is a stipulation in the Perma- 
nente Metals vs. Birnie case. Now you may state it. 

Mr. Walkup: In the second cause of action in 
the first amended complaint Permanente sues Birnie 
Electric Company and the Massachusetts Indemnity 
Company on the performance bonds, and Mr. Pentz 
has raised the question as to what would happen 
as to any moneys which Permanente received either 
from Mr. Birnie or the bonding company; that is, 
whether Permanente would keep that money or 
whether Permanente is obligated to pay that over 
to the Maritime Commission, and I have agreed to 
stipulate that any money that Permanente may re- 
cover in this action against either Birnie or the 
bonding company Permanente is bound by contract 
to pay and will pay to the United States Maritime 
Commission as the sole property of the Maritime 
Commission, subject to any existing offsetting 
eredits between Permanente and the Maritime Com- 
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mission. That relates to the principal sum for excess 
profits. 

We have also asked in our complaint for an award 
for attorney’s fees if Permanente prevails in the 
ease. That is covered under one general provision 
of the contract. 

Now as to attorney’s fees, I believe that that 
would also go to the Government to reimburse the 
Government for attorney’s fees previously paid, 
but I don’t know the extent of what attorney’s fees 
have been paid by the Maritime Commission 
through [20] Permanente to us as counsel, but to 
the extent at least that the Government has already 
paid through Permanente as attorney’s fees to us, 
the Government would be entitled to be repaid any 
attorney’s fees if the Court so awards, but as to 
the entire principal sum that Permanente might 
recover would be in turn paid or credited by it to 
the Maritime Commission. 

Does that cover that, Mr. Pentz? 

Ma. Pentz: Yes, with one correction I would 
like to make; not an implication, Mr. Walkup, but 
I believe it was you that raised the question as to 
whom any recoverable money from the bonding 
company should go, because I am hard put to see 
how the bonding company is going to be liable any 
way, but rather than to go through the mechanics 
of getting the commission in as a party, as Myr. 
Walkup requested in open court, it was agreeable 
with me that there be no objection made to their 
absence as a party to the second cause of action 
upon condition that Mr. Walkup would stipulate 
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to what he has just read, which was that any money 
that Permanente may recover in this action against 
Birnie or the bonding company, that Permanente is 
bound by contract to pay and will pay to the Mari- 
time Commission as the sole property of the Mari- 
time Commission, subject to any existing Maritime 
Commission off-setting credits. 

Mr. Walkup: That is agreeable. Then that will 
avoid, your Honor, the necessity of Permanente 
bringing in the [21] Maritime Commission as a 
party on the second cause of action in the first 
amended complaint, and no objection will be made 
to its absence. | 

Mr. Pentz: That is correct. 

Mr. Collett: And I believe that probably obviates 
the necessity of having the Maritime Commission in 
there at all as far as your point of view is concerned. 

Mr. Pentz: That is not true, because if the Mari- 
time Commission is out of this litigation as a party 
we would argue strenuously that any damages had 
would be nominal, at the most one dollar. Now if 
vou wish to get out that is your privilege, but we 
will certainly press that point. As a matter of fact, 
we resisted your motion to get out because of the 
fact that we did want—we would have that point 
at the time of the trial, and if we sat here and not 
objected to your motion to get out of the case, then 
when we came to trial we would probably be 
estopped from raising the point that their absence 
would affect damages. 

The Court: That covers it, doesn’t it? 

Mr. Pentz: Yes, vour Honor. 
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Mr. Walkup: Yes, vour Honor. 
The Court: All right. [22] 


Certificate of Reporter 


I, Clarence F. Wright, Official Reporter, certify 
that the foregoing 23 pages is a true and correct 
transcript of the matter therein contained as tre- 
ported by me and thereafter reduced to typewriting, 
to the best of my ability. 


/s/ CLARENCE F. WRIGHT. 


[Endorsed]: Filed Mar. 16, 1949. 
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In the District Court of the United States for the 
Southern Division of California, Northern Dis- 
trict 

No. 26215-S.L. 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation, 
Plaintiff, 


VS. 


JOHN URQUHART BIRNIE, an Individual 
Doing Business as BIRNIE ELECTRIC 
COMPANY; MASSACHUSETTS BONDING 
AND INSURANCE COMPANY, a Corpora- 
tion, et al., 

Defendants. 

JOHN URQUHART BIRNIE, an Individual 
Doing Business as BIRNIE ELECTRIC 
COMPANY, and MASSACHUSETTS BOND- 
ING AND INSURANCE COMPANY, a Cor- 
poration, 


Defendants and Cross-Complainants, 
VS. 


THE PERMANENTE METALS CORPORA- 
TION, a Corporation; UNITED STATES 
MARITIME COMMISSION, and JOSEPH K. 
CARSON, RAYMOND SS. MeKEOUGH, 
ADMIRAL WILLIAM W. SMITH, GRAN 
VILLE MELLON and RICHARD PARK- 
HURST, as Members of United States Maritime 
Commission, 


Plaintiff and Cross-Defendants. 
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Before: Hon. Dal M. Lemmon, Judge. 


Appearances: 


For Plaintiff and Cross-Defendant, The Perma- 
nente Metals Corporation, a Corporation: 


BRUCE WALKUP, ESQ., 


111 Sutter Street, 
San Francisco, Calif. 


For United States Maritime Commission: 


C. ELMER COLLETT, ESQ., 
Asst. U. 8. Attorney, 
Post Office Building, 
San Francisco, Calif. 


For Defendants and Cross-Complainants: 


ELLIOTT PENTZ, ESQ., 
411 West Fifth Street, 
Los Angeles, Calif. and 


OSCAR A. MELLIN, ESQ., 
391 Sutter Street, 
San Francisco, Calif. 


REPORTER’S TRANSCRIPT 
Tuesday, February 21, 1950, 2:00 P.M. 


The Clerk: Number 26215, Permanente Metals 
vs. Birnie, for trial, motion for judgment on plead- 
ings. 

Mr. Walkup: Ready, your Honor. 

My. Pentz: Ready, your Honor. 
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The Court: Are there any suggestions that coun- 
sel can make in the way of stipulations and requests 
for admissions that might boil these issues down? 

Mr. Pentz: None that I know of, vour Honor. 

Mr. Walkup: Your Honor, I have prepared for 
the convenience of the Court, and have served coun- 
sel with the trial memorandum as to contested issues 
which are raised by the First Amended Complaint. 

This case has been pending a long while and there 
have been certain stipulations entered into. There 
has been a pretrial conference, and there was at 
least one stipulation entered into during a deposi- 
tion. So that it now appears that most of the issues 
of the first amended complaint are admitted in one 
form or another, and I have, for the convenience of 
the Court, taken each paragraph of the First 
Amended Complaint and stated what is admitted by 
the answer or admitted by a stipulation at the pre- 
trial conference, or in some other manner so as to 
narrow the matter down to the few remaining dis- 
puted issues. 

The Court: Can you tell me what those remain- 
ing issues [4*] are? 

Mr. Walkup: I believe I can, your Honor, as 
far as the first amended complaint goes. The first 
paragraph is denied that Permanente Metals Cor- 
poration is a Delaware Corporation. 

Mr. Pentz: Oh, yes, we will admit that at this 
time, your Honor. 

Mr. Walkup: Your Honor might desire to follow 
the memorandum which I have prepared. 

The second paragraph is partially admitted, but it 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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is denied that Mr. Birnie was doing business in the 
Northern District of California at the time the 
eomplaint was filed. 

I have no way of proving that one way or the 
other, and I don’t think it is material. The Court 
has jurisdiction in any event, so I think that is now 
immaterial. 

The third paragraph is admitted. 

The fourth paragraph—there is a denial on in- 
formation and belief as to the status of the fictitious 
defendants. I now move the Court to dismiss the 
complaint as to all of the fictitious defendants. 

The Court: That motion is granted. 

Mr. Walkup: Paragraphs 5 through 9 are ad- 
mitted. 

Paragraph 10, although originally denied in the 
pleadings, was admitted at the pre-trial conference 
to this extent: It was admitted that Permanente 
has fully and faithfully done and performed all 
acts and things required to be done and performed 
by it under contract VS-14, except that Perma- 
nente [5] has not paid the balance of the contract 
price required by Birnie to be paid 

The Court: That goes right to the essence of 
this 

Mr. Walkup: That is correct. 


but as far 
as performance by Birnie, there is now an admission 
that it has been performed. 

Paragraph 11, it is admitted that Contract VS-14 
contained the special provision number 4, which is 
the special provision in controversy, but it is denied 
that the legal effect of that provision is as we 
plead it. 
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The Court: Now you may proceed. 

Myr. Walkup: It is further admitted under Para- 
graph 11 that Birnie did not make report under 
oath to the Maritime Commission in care of Perma- 
mente upon the completion of contract VS-14 as 
required by special provision number 4. That was 
admitted in two manners—by failure to deny a re- 
quest for admission which was made by Perma- 
nente, and also admitted by the pre-trial conference 
as shown in the transcript of the pre-trial confer- 
ence. - 

I might state on that point, your Honor, that 
subdivision 4 of this contract VS-14 required at the 
end of the work Mr. Birnie file a report under oath 
to the Maritime Commission setting forth certain 
information upon which a determination of excess 
profits could be based. 

That is material in view of the regulations of 
the [6] Commission for the determination of excess 
profits which provide that in the event of failure of 
an individual to file such reports a determination 
can be made, and I will introduce those regulations 
in evidence, but that is the importance of that par- 
ticular feature of the case. 

Paragraph 12 is denied as to the first paragraph, 
which has to do with the making by the Commission 
of the determination of profits, subject to recapture. 
However, it is admitted that after the Commission 
notified Birnie that it had made such a determina- 
tion, Birnie did not thereafter, within thirty days 
from the date of receipt of the letter, request a 
hearing before the Commission with respect to the 
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determination as to the excess profits. The Com- 
mission’s notice to Mr. Birnie, which is referred to, 
stated that a determination had been made and that 
he had thirty days to demand a hearing, if dissatis- 
fied. 

He has denied that the determination was prop- 
erly made, or that the Commission had authority to 
make the determination, but he has admitted that 
he was notified of the determination and failed to 
request a hearing within the thirty days allowed. 

Under Paragraph 13 it is admitted that Perma- 
nente paid Birnie the total sum of $389,419.56, but 
it is denied that that was a payment in excess of the 
amount due. 

Under Paragraph 14 it is admitted a demand for 
payment has been made by Permanente, and that 
Birnie has refused to [7] make the payment, but 
denied that any balance is owing. 

Now, I believe, your Honor, that the evidence 
which I desire to introduce under that first cause 
of action either is all covered by stipulation or can 
be very briefly. 

I propose to offer in evidence certain contracts, 
certain cancelled checks showing payments, showing 
the date of payments and other matters which I be- 
heve can be introduced in about fifteen minutes in 
a very orderly fashion by stipulation of counsel. 

Speaking first as to the first cause of action, the 
first exhibit which I propose to offer is the prime 
contract between the United States Maritime Com- 
mission and Permanente Metals Corporation dated 
April 22, 1943. It is contract number MCe-15762. 
By the request for admission, it has already been 
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stated that this is a true and correct copy of the 
contract. 

The Court: Any objection to this? 

Mr. Pentz: No objection whatsoever, your 
Honor. 

The Court: It will be received, then, as the 
Plaintiff’s first in order. 

The Clerk: Plaintiff’s Exhibit 1. 

Mr. Mellin: If your Honor please, there are al- 
ready letters on the Plaintiff’s Exhibits in the 
deposition. The numbers are on the defendants’ ex- 
hibits. May they keep that order? 

The Court: Very well. [8] 

Mr. Walkup: This will be A, then. 


(The document referred to was marked Plain- 
tiff’s Exhibit A.) 

Mr. Walkup: The next exhibit I propose to 
offer, your Honor, is Addendum Number 1 of the 
contract introduced as Exhibit A, a photostatic copy 
hkewise. 

Mr. Pentz: No objection, vour Honor. 

The Court: What number did it take in the 
deposition ? 

Mr. Walkup: These were not introduced in the 
deposition, your Honor. 

Mr. Pentz: They were in the request for ad- 
missions. That happens to be Exhibit E in our first 
request for admissions. 

Mr. Walkup: I think it would probably be more 
orderly to start off with A, B, and C, then we can 
relate back to the deposition numbers elsewhere. 

The Court: I suppose as to Exhibit Number B 
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referred to in the deposition, your suggestion for an 
orderly introduction of these would be interferred 
with if this came in as Plaintiff’s Exhibit B? 

Mr. Pentz: I have no objection to the order 
actually, I am not trying to make any objection to 
it, but that would be true, that would not corre- 
spond precisely to the designation in the deposition. 

Mr. Walkup: Whatever the Court desires. [9] 

The Court: I think counsel might agree what 
numbers they want to give to these. You gentlemen 
have gone into this far deeper than I have. 

Mr. Mellin: If your Honor please, could it go 
in as Exhibit B, and let the record show it is Hix- 
hibit E in the deposition ? 

The Court: Yes. 

(The document referred to was marked Plain- 
tiff’s Exhibit B.) 

Mr. Walkup: The next exhibit I propose to 
offer, your Honor, is Addendum Number 2 to the 
same contract. It is also a photostatic copv of the 
original. 

Mr. Mellin: May the record also show that is Ex- 
hibit E in the request for admissions, vour Honor? 

The Court: Yes. 

(The document referred to was marked Plain- 
tiff’s Exhibit C.) 

Mr. Walkup: The next exhibit that I propose to 
offer, your Honor, is Addendum Number 3 to the 
same contract, a photostatic copy likewise, Adden- 
dum 3 to the same contract. 

(The document referred to was marked Plain- 
tiff’s Exhibit D.) 
Mr. Pentz: May the record show that Plaintift’s 


216 John Urquhart Birme, etc., vs. 


D is found in Mr. Walkup’s answer to our request 
for admissions as an exhibit thereto? [10] 

The Court: Yes. 

Mr. Walkup: The next exhibit that I propose to 
offer, your Honor, is Addendum Number 4 to the 
same contract. This was also referred to in Perma- 
nente’s answer to request for admissions by Birnie. 


(The document referred to was marked Plain- 
tiff’s Exhibit E.) 


Mr. Walkup: The next exhibit that I propose to 
offer, your Honor, is a prime contract between 
United States Maritime Commission and Perma- 
nente Metals Corporation, dated April Ist, 1945, 
and designated as contract number MCc-36452. 

I would like to state in this connection that the 
reason for introducing this is that it is referred to 
in Addendum 3 to the previous contract, and this 
contract takes over certain of the functions which 
originally were in issue under the previous contract, 
so that in order to have the complete picture it is 
necessary to have this contract, together with the 
contract introduced as Plaintiff’s Exhibit A. 

Mr. Pentz: That is correct. 


(The document referred to was marked Plain- 
tiff’s Exhibit F.) 


The Court: I will interrupt at this point. 


(The Court thereupon took up another mat- 
HET. ) 


The Court: Now, you may proceed. 
Mr. Walkup: The next exhibit I propose to offer, 
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your [11] Honor, is Addendum Number 1 to Con- 
tract MCe-36452, the contract which was just intro- 
duead. 
(The document referred to was marked Plains 
tiff’s Exhibit G.) 

Mr. Walkup: The next contract which I propose 
to introduce, your Honor, I am not certain that 
Counsel is familiar with, it is contract number 
MCc-41508, and it is referred to in Addendum 
Number + to Exhibit A, and it is also referred to 
in Addendum 1 to Contract MCc-36452. 

I will state that the purpose for mtroducing this 
contract is to demonstrate that any money which is 
collected by Permanente Metals in this case must 
be paid by Permanente Metals to the United States 
Maritime Commission. 

Mr. Pentz: We have already stipulated to that, 
haven’t we, Mr. Walkup? 

Mr. Walkup: We have so stipulated, and this 
contract which is referred to in the exlubits pre- 
viously introduced expresses that in contract form. 

Mr. Pentz: If that is the purpose—I have never 
seen the contract and I don’t know what it states, 
but I have no objection, if it is limited to that pur- 
pose, because I have already stipulated to that. 

Mr. Walkup: That is the purpose. 

The Court: What is to be gained by fortifying 
the stipulation? [12] 

Mr. Walkup: I am not certain if there is any- 
thing to be gained, your Honor. The issue has been 
raised in argument in this case that Permanente will 
not be damaged if 1t does not collect this money from 
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Birnie. Now, this contract requires us to pay the 
money over to 

The Court: Yes, so stipulated by opposing coun- 
sel. 

Mr. Walkup: I think this contract would assist 
in establishing the fact that we have an obligation 
to pay that, and, therefore, we would be hurt if we 
were not entitled to receive the money. However, 
if the stipulation covers that point, I have no desire 
to clutter up the record. 

Mr. Pentz: Well, I precisely so stipulated, and 
I am quite sure, I can assure Mr. Walkup, that we 
are not going to advance the type of claim he seems 
to be concerned about. 

Mr. Walkup: With that stipulation, then, I 
withdraw my offer of Contract Number MCc-41513. 

The next document which I propose to offer is the 
original of the Vessels Sub-Contract Number VS-14. 
This is referred to in the pleadings, and the copy 
in the pleadings is admitted to be a true copy, but 
I think it might be agreeable to the Court to have 
the actual original contract in evidence. 

Mr. Pentz: No objection. 


(The document referred to was marked Plain- 
tiff’s Exhibit H.) 


Mr. Walkup: I offer as the next exhibit in 
order [13] Addendum Number 1 to Sub-Contract 
Number VS-14, which is also the original Addendum 
Number 1 to the Sub-Contract. 


(The document referred to was marked Plain- 
tiff’s Exhibit I.) 
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Mr. Walkup: I next offer the original Adden- 

dum Number 2 to Sub-Contract Number VS-14. 
(The document referred to was marked Plain- 
tiff’s Exhibit J.) 

Mr. Walkup: I next offer the original Adden- 

dum Number 3 to Sub-Contract Number VS-14. 
(The document referred to was marked Plain- 
tiff’s Exhibit K.) 

Mr. Walkup: Now, with reference to Paragraph 
12 of the First Amended Complaint, I offer at this 
time a certified copy of Resolution of United States 
Maritime Commission at a meeting held February 
25, 1947, which is the determination by the Com- 
mission of the excess profits subject to recapture 
under Sub-Contract VS-14. 

Mr. Pentz: We have already stipulated to that, 
haven’t we, Mr. Walkup? I have a copy in my file 
and it has been stipulated to as to the determination 
of the profit: . 

Mr. Walkup: In other words, I am 

Mr. Pentz: If I am incorrect in that, I would 
like to be advised, but I have a copy of the stipula- 
tion before me. 

Mr. Walkup: We had a stipulation a long time 
ago which [14] is not executed 

My. Pentz: Iam willing to execute it now. There 
‘is nothing here I am not willing to stipulate to. I 
don’t know why it wasn’t signed. 

My. Walkup: At any event, I have here a cer- 
tified copy which I will offer in evidence as Plain- 
tiff’s Exhibit next in order. 
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(The document referred to was marked Plain- 
tiff’s Exhibit L.) 


Mr. Walkup: And, further, in connection with 
Paragraph 12 of the First Amended Complaint, I 
offer in evidence a certified copy of the regulations 
of the United States Maritime Commission, pre- 
seribing method of determining profit. This is re- 
ferred to in Sub-Contract VS-14. 

Mr. Pentz: Just a second. No objection. 


(The document referred to was marked Plain- 
tiff’s Exhibit M.) 


Mr. Mellin: If your Honor please, at this time 
I would like to ask counsel, through the Court, 
whether or not it is not determined between the 
parties or it can be stipulated the precise amount 
involved so that we might eliminate a lot of time 

The Court: I was going to bring that up. 

Mr. Walkup: Yes, your Honor. I am quite 


sure we can. 

Mr. Mellin: Then we could eliminate, perhaps, 
some of [15] this record, because I am certain 
there is no issue as to the amount. 

Mr. Walkup: I agree, your Honor, and I have 
notes of those amounts which I can cover in just a 
moment. I have about two more exhibits to offer. 
I next offer, your Honor, a certified copy of a letter 
from the Maritime Commission to Birnie Electric 
Company, dated March 3, 1947. That is included 
under one certification with another letter of Mareh 
27, 1947, but I only offer the first letter, that is the 
letter of March 3, 1947, at this time. 

Mr. Pentz: No objection. 
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(The document referred to was marked Plain- 
tiff’s Exhibit N.) 

Mr. Walkup: Now, at this time, your [onor, | 
have proposed to offer the cancelled cheeks from 
Permanente Metals Corporation to Birnie Electric 
Company totaling $389,419.56. However, that total 
amount is admitted having been paid in the plead- 
ings, and my only purpose in offering the checks is 
to show the dates of payment, and possibly we can 
stipulate the dates appearing on the checks as the 
dates of payment. The total amount paid is ad- 
mitted. 

Mr. Mellin: It would seem to me it would be 
wholly immaterial, your Honor. 

My. Walkup: It wouldn’t be immaterial on the 
question of interest runnig on the amount. We 
made a demand for payment subsequently, but I 
want to show before we made the [16] demand for 
payment the money was paid to Birnie and we have 
demanded back a portion at a later date. 

Mr. Birnie: Your Honor, the question of $389,- 
000 pleaded in the pleadings or the time of the pay- 
ment of the various amounts is completely imma- 
terial. The date of interest would run—— 

The Court: From the demand for repayment. 

My. Mellin: From the demand for repayment 
and the determination of the Maritime Commission, 
and that would not be fixed by the checks, it would 
be fixed by the resolution. The dates on the checks 
would be immaterial. 

My. Walkup: I will accept the stipulation this 
money was paid before the demand for payment. 
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Mr. Mellin: There is no question about that. 

The Court: That is the only matter of proof? 

Mr. Walkup: That is the only point I had, your 
Honor. . 

Now, as to the demand for repayment, I offer in 
evidence at this time a copy of a letter dated Mareh 
20, 1947, addressed to John Urquhart Birnie, doing 
business as Birnie Electric Company, and Massa- 
ehusetts Bonding and Insurance Company, from 
Thelen, Marrin, Johnson and Bridges. I believe 
we had a stipulation in Myr. Birnie’s deposition that 
this copy could be used in heu of the original. 

Mr. Pentz: That is correct. 


(The document referred to was marked Plain- 
tiff’s Exhibit O.) [17] 


Mr. Walkup: Now, as to the amount, your 
Honor, the present amount that Permanente is su- 
ing for in the first amended complaint under the 
first cause of action, that is $148,946.57. The same 
amount is demanded against the bonding company 
under the second cause of action, and under the 
third cause of action there is a demand against 
Birnie alone for $1,545.66. 

Permanente admits that it owes to Birnie under 
a separate contract and is holding.as an offset the 
sum of $34,687.59. 

Will vou gentlemen correct me if I am wrong on 
the figures ? 

Mi. Pentz: Just a moment. We will accept it 
subject to a check at a later time. That sounds right. 

Mr. Walkup: Now, Birnie has eross-complained 
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against Permanente and the Maritime Commission, 
and the amount now sought is $43,185.27 under Con- 
tract VS-14. Birnie also claims $34,687.59 under 
the other contract, VS-28. That is the same $34,- 
687.59 which we admit we are holding as an offset. 

Now, as to the small item of $1,545.66, it is ad- 
mitted 

The Court: Is there something you want to take 
up in this case? 


(The Court thereupon took up another mat- 
ter.) 


Mr. Walkup: I was stating, your Honor, that 
as to the amount of $1,545.66, which is the amount 
prayed for in the third cause of action and not re- 
lated to contract, but merely [18] for goods and 
services rendered, it is admitted by Birme that he 
received the goods and services in that amount. 

Mr. Pentz: That is correct. 

Mr. Walkup: Now, subject to checking those 
figures again tonight, your Honor, I believe that 
they are the correct figures of the amount now in 
dispute. 

My. Pentz: Yes, I believe that is correct, My. 
Walkup. 

Just to make it clear, we are abandoning any 
affirmative steps under this other sub-contract VS- 
28 except to the extent that there is a set-off owed 
us, and our issues, then, have to do only with VS-14. 

Mr. Walkup: Yes. There was originally a claim 
of $113,377.79, by Birnie against Permanente and 
the United States Maritime Commission under 
VS-28. 
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My. Pentz: Yes. The abandonment just now 
mentioned was fully contained in our pre-trial con- 
ference. It was abandoned at that time. 

Mr. Walkup: Now, under the second cause of 
action, your Honor, there is an incorporation by 
reference of Paragraphs 1 to 14 of the first cause of 
action, following which there are Paragraphs 2, 3, 
4, and 5 which set forth that certain performance 
bonds, and I have the original performance bonds, 
which I desire'to offer in evidence under the Sec- 
ond Cause of Action. 

Mr. Pentz: At this time, your Honor, I feel it 
is timely, [19] so as to keep our record from becom- 
ing over-voluminous, that my motion for judgment 
so far as the bonding company on the pleadings or 
in the alternative for summary judgment might be 
heard at this time, because I believe that as a bare 
matter of law there can be no conceivable lability 
against the bonding company. Perhaps this is an 
opportune time to hear that motion, rather than to 
get these bonds in the record. 

The Court: Well, can’t you make a motion that 
all of the issues be considered at the end of the 
case? 

Mr. Pentz: Well, I can only answer that this 
way, that insofar as Mr. Birnie is concerned there 
is only one issue, and that is that subdivision Num- 
ber 4, but whether Birnie wins or loses on that we 
still feel that even if he loses that there is no habil- 
ity against the bonding company as a matter of law. 

The Court: I understand vour position on that, 
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but I would like to consider all these issues together. 

Mr. Pentz: Very well. 

Mr. Walkup: Then I offer at this time perform- 
ance bond dated July 31, 1944, one of the executed 
originals. 

(The document referred to was marked 
Plaintiff’s Exhibit P.) 


Mr. Pentz: These are just the bonds that were 
pleaded, are they, Mr. Walkup? 

Mr. Walkup: Yes. These were pleaded under 
the second cause of action. [20] 

Myr. Pentz: Very well, no objection. 

Mr. Walkup: I offer next performance bond 
dated August 28, 1944, one of the original executed 
copies. 


(The document referred to was marked 
Plaintifft’s Exhibit Q.) 
Mr. Walkup: I offer next an endorsement to 


the foregoing two bonds dated October 31, 1944, 
executed as an original. 


(The document referred to was marked 
Plaintiff’s Exhibit R.) 


Mr. Walkup: I offer next an undated perform- 
ance bond—correction, it is dated November 9, 
1944, and this is also one of the executed originals. 


(The document referred to was marked 
Plaintiff’s Exhibit 8.) 


Mr. Walkup: Now, in view of the stipulations 
and the exhibits going in without the necessity of 
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witnesses to identify them, your Honor, the only 
testimony that I have to offer on the case in chief 
relates to the question of attorneys’ fees. There is 
a provision in the Contract VS-14—this is Article 
29—which provides as follows: 


‘‘And sub-contractor’’—which is Birnie— 
‘‘hereby agrees to pay to contractor a reason- 
able sum as attorneys’ fees in all court actions 
brought by either of them against the other, or 
in which they are both [21] plaintiffs or de- 
fendants, and also in court actions involving 
off-setting claims between sub-contractor and 
contractor, because of any jobs, disputes, or 
actions arising out of this sub-contract, except 
in the following cases: 

‘‘(a) When sub-contractor obtains a favor- 
able net judgment agaiust contractor after con- 
sideration of claims and off-sets of contractor 
which are allowed by the court against sub- 
contractor, for breach of this sub-contract; 

‘‘(b>) When contractor is denied a favorable 
judgment by a court in any suit against sub- 
contractor which may be brought by con- 
tractor.”’ 

I might state in passing that it is the position of 
Permanente, as set forth in the memorandum of 
authorities in opposition to the motion for judg- 
ment on the pleadings, that the bonding company 
insures in addition to other things the liability on 
the part of Birnie to pay reasonable attorneys’ fees, 
if awarded, so that entirely irrespective of the point 
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under excess profits, by contract if the court awards 
the Permanente’s attorneys’ fees, the bonding com- 
pany which insures all the obligations of the con- 
tract would insure that as well, and in this case the 
attorneys’ fees could be a special item. 

My. Mellin: If your Honor please, at this point 
may I ask Mr. Walkup through the court whether 
or not it is Mr. [22] Walkup’s position that that 
provision for attorneys’ fees runs also to the bene- 
fit of the Maritime Commission. 

Mr. Walkup: Yes, and I will stipulate, your 
Honor, that any attorneys’ fees awarded 

Mr. Mellin: I think you misunderstand me. I 
mean do you contend—not that the fees will go to 
the Maritime Commission, but the contractual obli- 
gation of Birnie to Permanente for contract fees 
for the benefit of the Maritime Commission 

Mr. Walkup: Yes. 

Mr. Mellin: the third party beneficiary—— 

Mr. Walkup: That is correct. As I was going 
to say, any attorneys’ fees awarded up to the ex- 
tent of the fees that have been paid to us as attor- 
neys for Permanente by the Maritime Commission 
would be refunded then to the Maritime Commis- 
sion, and I so stipulate, and that. can be a binding 


admission in the record. 

Mr. Mellin: I don’t wish to stipulate anything, 
your Honor, I was just wondering what his position 
was. We only contracted with respect to attorneys’ 
fees with Permanente, not with the Maritime Com- 
mission. This is a sub-contract, so we are going to 
contend that any fees paid by the Maritime Com- 
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mission must be deducted in the event they are al- 
lowed from any fees by Permanente. 

Mr. Walkup: At this time, your Honor, I would 
like to be sworn to testify on the issue of attorneys’ 
fees. [23] 


BRUCE WALKUP 


called for the Plaintiff, sworn. 


Direct Examination 
By Mr. Walkup: 


I would like to ask counsel, through the Court, if 
it would be all right if I adopt the narrative form 
of testimony, and if there are objections to the tes- 
timony I will stipulate to it being stricken pending 
objection. 

Mr. Mellin: That is satisfactory. 

The Witness: Your Honor, I am an attorney, 
duly licensed to practice in the State of California, 
admitted to the Supreme Court of the State of Cali- 
fornia in 1938, a graduate of the Bolt Hall of Law, 
University of California. I practiced with Donohue, 
Rogers and Hamlin in Oakland as an associate from 
1938 to 1942, and thereafter with the firm of Thelen, 
Marrin,\Johnson, and Bridges, in San Francisco, 
aS an associate from 1942 to 1947. 

I am a member of the bar of the United States 
District Court for the Northern District of Califor- 
nia, and for the Southern District of California. 

I was admitted to practice before the United 
States Supreme Court in 1945. I was admitted to 
practice before the United States Tax Court, 
Treasury Department, in 1946. 
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(Testimony of Bruce Walkup.) 

My experience has been largely in trial work with 
the two firms where I have been associated. 

In 1947 I opened my own law offices in San Fran- 
cisco, and [24] have continued my own law offices 
for some two years now. However, I have continued 
to handle litigation for Thelen, Marrin, Johnson, 
and Bridges in my own office. 

I have had considerable experience with the fix- 
ing of attorneys’ fees with both firms where I have 
been associated, and in the last two years in my own 
law offices. 

With Thelen, Marrin, Johnson, and Bridges I 
have handled many cases arising under shipyard 
contracts. Thelen, Mazrin, Johnson and Bridges 
represented the various shipyards in the Bay area, 
also in Washington and Oregon and in Southern 
California during the war, and considerable litiga- 
tion arose out of those contracts, which I have 
handled in the Federal and State courts. 

Thelen, Marrin, Johnson and Bridges, have a fee 
arrangement with the United States Maritime Com- 
mission whereby that firm is compensated on an 
hourly basis for all litigated cases at the rate of 
$20.00 an hour for any services performed by any 
partner in the firm or by any associate of the firm 
in connection with the cases. That arrangement 
was entered into originally with California Ship- 
building Corporation and accepted by the Maritime 
Commission in about 1945, and has continued in 
effect ever since. That is the fee basis between 
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(Testimony of Bruce Walkup.) 

Thelen, Marrin, Johnson, and Bridges and the 
Maritime Commission approved for these particular 
cases. 

I am personally familiar with the amount of time 
that [25] has been spent to date in connection with 
this action by the partners and associates of Thelen, 
Marrin, Johnson, and Bridges, and it is the prac- 
tice in that firm to keep all the time sheets, which 
are kept by each employee and partner in the firm. 
The time sheets are quite extensive and relate to 
this as well as other matters for Permanente Metals 
Corporation extending over in this case a period 
from August, 1945, to date. 

IT have had a summary prepared of the hours 
spent in connection with the particular htigation by 
the various members of the firm from August, 1945, 
to January 1st, 1950, and the time amounts to ap- 
proximately 650 hours. The work included two trips 
to Washington, D. C.; the first to work with the 
Maritime Commission in developing the facts in- 
volved under the original set of pleadings; the sec- 
ond trip—the first trip, I might state, was from Jan- 
uary 15 to February ist, 1947. A considerable time 
was spent in checking through the various govern- 
ment records and with the Maritime and Navy De- 
partments to try to develop the facts which were 
then in issue under the pleadings. A second trip to 
Washington, D. C., was required for depositions. 
which were noticed by both sides to the litigation, 
at which time depositions of certain Navy officers 
were taken and certain Maritime Commission offi- 
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ciatls. ‘Those depositions were originally scheduled 
for September 24, 1947, and did not start on the 
date they were originally scheduled, and were pro- 
longed over at least one week-end, with the result 
that [26] I was in Washington for the depositions 
and preparation for the depositions from approxi- 
mately September 19, 1947, returning to San Fran- 
cisco on October 4, 1947. Counsel for Mr. Birnie 
were present at that time in Washington. 

There was also involved one trip to Los Angeles 
to take the deposition of Mr. Birnie, which I be- 
lieve was completed in one day. 

There was extensive work done by various mem- 
bers of the Thelen firm on authorities both before 
the action was filed and subsequently, the principal 
legal point involved was the effect of the Vinson- 
Trammell Act, and that point was researched in 
great particularity, and because the action has been 
pending for some four or five vears, the research 
had to be checked and brought up to date from time 
to time. 

There was also research necessary in connection 
with the liability of the bonding company, and there 
was considerable research done on a number of 
other subsidiary points which arose under the orig- 
inal set of pleadings. 

Originally, I might state, by the first complaint 
filed it was charged that this provision for the re- 
capture of excess profits was inserted in the con- 
tract by mistake of fact, mistake of law, and I be- 
lieve by misrepresentation by Permanente Metals 
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(Testimony of Bruce Walkup.) 

Corporation, and it was necessary to research those 
points, and in addition to investigate the facts sur- 
rounding the execution of the contract. [27] 

The research consumed some time and the in- 
vestigation of facts consumed considerable time, be- 
cause at that time many of the witnesses had left 
the shipyard and had to be located at other places. 

Much of the investigation was conducted either by 
correspondence or by long distance telephone, and 
we chased many witness who, when we finally lo- 
eated them, were not helpful as to the facts. 

Now, that particular phase of the case; that is, 
the misrepresentation, the mistake of fact and mis- 
take of law in the execution of VS-14 was aban- 
doned. 

The ease also involved inquiry under contract 
VS-28, and the same type of work had to be done 
with regard to VS-28 as was done with regard to 
VS-14, but on the investigation different parties 
were involved to some extent on VS-28. 

In addition to research and authorities work and 
investigation, there’ were numerous conferences 
held, sometimes with representatives of the Birnie 
Electric Company, sometimes among the various 
members of the Thelen, Marrin, Johnson, and 
Bridges firm who were working on the case; in ad- 
dition to that there were numerous court appear- 
ances over the period of several years, for setting 
the case for trial on occasions when it was on the 
calendar to be set, or on some other motion which 
required court attendance. 
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The case was actually set for trial on, I believe, 
two [28] or three prior occasions, and on each oc- 
casion considerable work was done in preparation 
for the trial, each time on a somewhat different set 
of facts, a different set of contested issues, so that 
to that extent there has been a considerable duwplica- 
tion of effort in preparing the case for trial on sev- 
eral different occasions. 

Now, in addition there was a pre-trial conference, 
and prior to the pre-trial conference rather detailed. 
requests for admissions were served by both sides. 
Some of the requests for admissions required my 
spending, I believe, some two or three days in 
Richmond, searching the stored records with the 
custodian of records, attempting to find some of 
the information which was requested by the oppos- 
ing counsel, so that that was a rather extended task 
getting together information for the requests for 
adimissions. 

At the time of the pre-trial conference, your 
Honor requested that the case be briefed by coun- 
sel, and rather extensive printed briefs were filed. 
I believe the brief for Permanente Metals was some 
fifty-two pages in length, discussing the facts and 
the applicable law. That work consumed consider- 
able time and is a part of the total hours referred 
to. 

It is my opinion, based upon the—strike that, 
please. I might state, as was just brought out, that 
originally there was a complaint for some $70,000 
against Permanente under [29] sub-contract VS-28, 
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which has now been abandoned as to approximately 
one-half, so that to that extent of the services per- 
formed by Thelen, Marrin, Johnson and Bridges, 
they resulted in a saving of some $35,000 as against 
the amount originally contended for by Birnie Elec- 
trie Company. The amount originally in dispute in 
this case, when you consider the complaint by Bir- 
nie on the one hand and the off-setting cross-com- 
plaint by—the complaint by Permanente and the 
off-setting cross-complaint by Birnie amounted to 
a net difference of approximately $262,000. Per- 
manente was suing for One Hundred and Fifty 
Thousand odd dollars, and Birnie was originally 
cross-complaining for $111,832, so that with the net 
difference of Two Hundred and Sixty odd thousand 
dollars involved the case was handled on a very 
thorough basis, both on questions of fact and ques- 
tions of law. 

It is my opinion, based upon the amounts in- 
volved in this action, the responsibility involved, 
the time involved in all of these matters which I 
have detailed, and assuming a favorable result, 
because unless there is a favorable result we are 
not entitled to any attorneys’ fees in any event, 
that a reasonable attorneys’ fee to be allowed in this 
case, assuming a successful result, would be $25,- 
000, covering work to date, plus anticipated future 
work before the case is finally concluded, and, as 
previously stated, any such fee awarded would be 
eredited to the Maritime Commission to the [30] 
extent of fees previously billed and paid. 
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Testimony of Bruce Walkup. 
J 
Cross-lKixamination 


By Mr. Mellin: 


Q. Now, your opinion as to the reasonable value 
of the services are one hundred per cent greater 
than the Maritime Commission actually agreed to 
pay, 1s that a fact? Six hundred and fifty hours 
I have it at $20.00 an hour is $13,000. 

A. That is up to January 1, 1950. 

Q. I see. 

A. I neglected to state there has been con- 
siderable work since January Ist to the trial 
date, and I believe I stated at the end of my 
testimony that that would include anticipated fu- 
ture work. 

Mr. Mellin: You think the trial will be about 
two days? 

A. I have in mind the possibility of appeals by 
either side. 

Q. But wouldn’t you say that $20.00 an hour 
would be a reasonable fee? 

A. Yes, I believe that $20.00 an hour would be 
a reasonable fee for work to date, and if we knew 
definitely what amount of hours was to be con- 
sumed in the future, plus what has been consumed 
between January 1, 1950, to date, and add it all 
up. that would be a reasonable fee. 

Q. Now, you recall that there was litigation be- 
tween the same parties in the Southern District 
entitled Birnie versus Permanente? [31] 

me Yes, I do. 
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Q. Does this 650 hours take into consideration 
the work that was done there? 

A. No, it doesn’t. I very carefully kept sepa- 
rate records on the two actions, and im preparing 
the summary which I referred to, which arrived at 
the total of some 650 hours, eliminated every item 
referring to the Southern District action. I be- 
lieve there may be about two hours included in the 
total of 650 which are improperly charged and 
should be charged to the Southern District action. 

Q. Now, how much of this service has been paid 
for heretofore directly by the Maritime Commis- 
sion ? 

A. The method of payment is Permanente— 
Thelen, Marrin, Johnson, and Bridges bills Perma- 
nente Metals Corporation. Permanente Metals 
Corporation pays Thelen, Marrin, Johnson and 
Bridges and then requests reimbursement by the 
Maritime Commission. It is my understanding that 
all of the hours billed to Permanente have been paid 
to Thelen, Marrin, Johnson and Bridges by Perma- 
nente, and in turn reimbursed to Permanente 
Metals by the Maritime Commission. 

@. At the rate of $20.00 an hour? 

A. Yes. 

Q. So actually your firm or yourself have been 
paid by the Maritime Commission through Perma- 
nente? A. That is correct. [32] 

Q. Now, on these trips to Washington, Mr. 
Walkup, you also had other matters of the Mari- 
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time Comnuission to take up in Washington at that 
time, didn’t you? 

A. I believe I did. On such occasions the time 
charged to this case was only the hours actually 
spent, and on travelling the time was pro rated 
among the various cases. 

Q. That is what I wanted to ask you. That was 
true on both of these trips to Washington ? 

A. That is correct. I believe the records were 
kept as to each case, and the time traveling would 
be pro rated to the various matters. 

@. How many days have you assumed it is 
going to take, assuming appeal, from now on in 
this ease, Mr. Walkup? 

A. Well, I don’t think that it is possible for me 
to estimate that, there are so many intangibles. It 
would depend on whether there was an appeal to 
the Circuit Court or Supreme Court, how extensive 
the briefs were, whether or not it 1s necessary to 
go to Washington, D. C.,.—— 

Q. So your additional $12,000 estimated fee 
was based purely on guess? 

A. Speculation, I would say, rather than guess. 

My. Mellin: ‘That is all. 


(Recess. ) 


The Clerk: Number 26215, Permanente Metals 
vs. Birnie. 

Mr. Walkup: Under the third cause of action, 
vour Honor, [33] with reference to the admitted 
liability of $1545.66 for goods and services fu1- 
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nished, I would like to offer in evidence at this 
time an itemized invoice showing the dates that 
those goods and services were rendered, which was 
some five years ago, with reference to the question 
of interest, or possibly to save cluttering up the 
record counsel could stipulate that all the services 
were rendered between December 30, 1944 and 
March 31, 1945, as shown by the invoices? 

Mr. Mellin: So stipulated. 

Mr. Walkup: At this time, your Honor, the 
plaintiff rests. 


Opening Statement on Behalf of the Defendants 
and Cross-Complainants 


Mr. Pentz: Your Honor please, this law suit has 
only two issues: The first issue as to the legal effect 
of special provision 4 of VS-14; the second issue is 
as to whether or not the bonding company is lable, 
no matter who prevails, insofar as the first issue is 
concerned. 

The evidence that we will propose to offer will 
show a situation posed by the Navy in this war 
which was distinct and different from the type of 
situation that had theretofore been any type of mili- 
tary problems, and that was the matter of [84] 
transports. 

The type of vessel which is the subject matter here 
was designed for a particular naval objective, and 
that is the type of vessel which is known in Naval 
parlance as an ANA—that is, Naval Personnel At- 
tack. 

The early type of vessel also was designed for a 
particular naval objective. Prior to this war a 
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transport in miltary parlance im this country only 
meant a ship with facilities to carry men and that 
was all, and as many men as possible, for the reason 
that it was used from a friendly port of embarkation 
to a friendly port of disembarkation, and hence men 
that might be transported sleeping in three shifts a 
day in barracks would have an opportunity for rest 
and recreation after disembarkation to be at top 
form and fit for combat. 

There came a time in this war when that type of 
transport was no longer acceptable, because of the 
geographical problem involved, a problem that re- 
quired that combat troops be transported direct to 
the points of combat and landed on hostile shores at 
the peak of physical fitness ready to fight. 

Thus was born and conceived the APA, a special 
type of vessel, which we will show was conceived by 
the Navy, ordered by the Navy, intended for Naval 
use, was actually used by the Navy and served a par- 
ticular purpose. 

And thus it was that on November 9, 1943, Ad- 
miral Leahy, who was at that time Chief of Staff of 
the Commander-in-Chief of the Army and Navy, 
and who in a letter of November 9, 1943, [35] acting 
for the joint chiefs of staff, sent a letter to Rear Ad- 
miral EK. S. Land, Chairman of the Maritime Com- 
mission, and this letter will become of important 
bearing in the issues of this case, and the reason that 
this letter becomes important is, and we will be able 
to show, that it initiated a line of correspondence be- 
tween the Navy and the Maritime Commission inso- 
fay as these particular twenty-two vessels are eon- 
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cerned, which shows that they were intended for 
naval vessels. The issue or the fact which this type 
of evidence becomes important for, as to whether the 
vessels were for the Navy, is because we intend to 
show that our contractual relations are covered by 
the Vinson-Trammel] Act, and the Vinson-Trammell 
Act has to do with naval vessels, so it becomes im- 
portant in this case to know whether or not these 
vessels are naval vessels, in view of the test in the 
northern Pacific case, whether they were intended 
for that use. So the letter of Admiral Leahy of No- 
vember 9th becomes important because in that letter, 
addressing himself to the chairman of the Maritime 
Commission, he states, ‘‘It is requested that the 
Maritime Commission construct 130 standard APA’s 
and 30 standard AK A’s to be completed as early in 
the fourth quarter of 1944 as practicable.”’ 

And it is interesting to note that in that connec- 
tion he describes the vessels as military types-—— 

Mr. Walkup: Pardon me, could I interrupt [36] 
at this moment ? 

I will have objections, your Honor, to the intro- 
duction in evidence of certain documents that coun- 
sel is now arguing from. It is true we admit the 
authenticity of the documents, and we do not object 
to the use of copies by stipulation instead of orig- 
inals subject to all objections. 

Now, I think counsel should offer these various 
documents, at which time we could interpose our ob- 
jections and have a ruling, and if they are ruled in- 
admissible it would be improper to argue about them. 
I don’t know whether this is an opening statement 
or argument. 


The Permanente Metals Corp., etc. 241 


Mr. Pentz: It is an opening statement, and I in- 
tend to pass briefly upon the type of evidence | want 
to introduce in this ease, and also at least one point 
of law involved. I do not intend to recapitulate all 
the points of law raised in our pre-trial conference. 
I expect to speak only of one which has been un- 
answered. This is an opening statement, Mr. 
Walkup. 

Mr. Walkup: It is understood we reserve our ob- 
jections to the various documents that you are going 
to talk about. 

Mr. Pentz: I have not introduced them or even 
attempted to. 

The Court: Proceed. 

My. Pentz: Now, when in his letter of November 
9, 1943, Admiral Leahy asked the Maritime Commis- 
sion to construct 130 APA’s, he deseribed them as 
being military types. He states [37] ‘‘It is appreci- 
ated that the building of these military types will 
unavoidably result in a considerable reduction in dry 
cargo tonnage, and it is recommended that this re- 
duction be held to a practicable minimum.’’ 

He also states, ‘‘It is noted that military types al- 
ready on order are being delayed.’’ 

Now, that letter, which we will offer into evidence, 
we will show touches off a series of events. In the 
first place, we must remember that at that time our 
prime contract, 15762, has been in being about six 
or seven months. It’s date is April. 1943. Adimival 
Leahv’s letter is November of 1943. 

The first keel on the first of our twenty-two ves- 
sels was not laid until May of the following vear. So 
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that when we interpret this contract, this prime cou- 
tract, we are not dealing with ships that had been 
built, but we are dealing with only ships which were 
to be built, as events turned out, with the twenty- 
two vessels we are disputing about, and it is stipu- 
lated they were a part of the 130 APA’s requested 
by Admiral Leahy. 

Now, the events that IT expect to show that that 
letter touched off were these: Immediately the 
Maritime Commission corresponded with the Navy, 
much of it between the Hon. James Forrestal, the 
Secretary of the Navy, and the Maritime Commis- 
sion, in which they agreed upon the details of this 
program of ship procurement. [38] 

Those letters will be material to show that these 
particular twenty-two vessels under our sub-con- 
tract were intended for use by the Navy. Our evi- 
dence will show that they were accepted by the 
Navy, commissioned by the Navy, given Navy num- 
bers, Navy names, actually used in the prosecution 
of the war with the combatant fleet. 

Now, what was the law as it existed at that time? 
Prior to the war, prior to 1940 there had been de- 
veloped a plan for so-called profits limitation in 
the Vinson-Trammell Act. And, incidentally, your 
Honor, if there is any desire on your part to skim 
over this statute as I remark concerning it, I have 
an extra copy of our pre-trial statement here avail- 
able for that purpose. 

The plan that existed prior to 1940 was in the 
Vinson-Trammell Act, and it in effect stated that 
all of such contracts and sub-contracts should re- 
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quire a provision whereby the contractor promised 
and agreed to pay back everything that we received 
in excess of ten per cent of his stated contract price. 
But a significant change occurred in 1940, because 
it was in connection with the Internal Revenue Act 
of 1940 and specifically Section 401 of that Act 
that Congress reflected in its wisdom a change in 
public policy insofar as what manner or means 
should be adopted by this country in the defense 
efforts to limit war profiteering. 

In adopting the 1940 Revenue Act, Section 401, 
Congress [39] stated that this provision in the Vin- 
son-T'rammell Act requiring the return of excess over 
10 per cent should be repealed—should be suspended, 
rather, during the period that the excess profit tax 
would be in effect, but Congress went further, as 
though to say, ‘‘And there shall be no effort to 
avoid the policy that we consider to be wise in this 
country,’’ because in Section 401 of that Revenue 
Act, Congress went on further to say that any 
agreement to pay into the Treasury profits in excess 
of 10 per cent of the contract price of any such 
contract or sub-contract shall be without effect. 

Now, why did Congress adopt that legislation ? 

In the House Report, if your Honor please, in 
discussing the policy that Congress desired to in- 
corporate in this so-called repealer of the Vinson- 
Trammell] Act, the following statement was made, 
and this is revealing of the public policy and it is 
the basis upon which we feel our contention—that 
is, one of the chief bases why we consider our 
position in this case to be sound: 
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‘‘In this report on the revenue bill of 1940, 
your Committee expressed the desire that the re- 
armament program should furnish no opportunity 
for the creation of new war millionaires or the 
further substantial enrichment of already wealthy 
persons. Your Committee is still of this opinion, 
but, at the same time, deem it advisable to stipulate 
the cooperation of private [40] enterprise in the 
defense program by suspending the profit limita- 
tion of the Vinson-T'rammell Act, applicable to the 
construction of naval vessels and Army and Navy 
aircraft. In addition, it is considered desirable to 
provide special amortization with respect to the 
facilities necessary in the national defense, in order 
further to encourage the participation of private 
enterprise in the re-armament program. 

‘“While these benefits are being accorded to busi- 
ness engaged directly in the defense program, your 
committee feels that they should be accompanied by 
a general excess profits act, rather than one limited 
to contracts for Army and Navy aircraft and naval 
vessels, or even to munitions manufacturers gen- 
erally. Accordingly, the tax provided in the bill 
will apply to corporate profits from all sources. 
This is felt desirable since the segregation of profits 
directly attributable to the expenditures of the Gov- — 
ernment for the defense program presents insuper- 
able difficulties. 

‘‘Upon thorough examination, it appeared that 
the excess-profits tax should apply only to corpora- 
tions’’—now this is important—‘‘as individual and 
partnership incomes are subject to heavy surtaxes 


The Permanente Metals Corp., etc. 245 


upon net income, whether or not left in the business, 
while, [41] in general, neither corporations nor 
their stockholders pay surtaxes upon earnings which 
are not distributed. Moreover, since all of the as- 
sets of an individual, whether he be a sole pro- 
prietor or a member of a partnership, are at the 
risk of the business, it is extremely difficult, if not 
impossible, to determine the capital actually in- 
vested. 

‘‘Sinee the proposed excess-profits tax will apply 
to all corporations, including corporations now sub- 
ject to the special profit-limiting provisions of the 
Vinson-Trammell Act, it is felt that such special 
provisions should not apply while the excess-profits 
tax is in force. Uniformity will thereby be achieved 
in the treatment for tax purposes of all abnormal 
profits resulting from the national defense program. 
Jt is not believed that the limited types of busi- 
nesses affected by the Vinson-T’rammell Act should 
be treated, during the period in which the excess 
profits tax apples, differently from the way in 
which other businesses engaged in preduction for 
the national defense are treated.’’ 

In other words, Congress said that there should 
be one uniform way for the control of profits in 
naval contracts, and that was the way that every 
other citizen was treated in other types of national 
programs, and that was the income tax, [42] be- 
cause individuals had high surtaxes, and those were 
paid after excess-profits tax for corporations, and 
there would be a positive hindrance to private en- 
ter'prise so far as the naval program was concerned 
to single them out and treat them differently. 
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Now, Mr. Walkup contends that this is of no 
connection to the issues of this case, because he 
will argue, as he has revealed in his pre-trial state- 
ment, that our prime contract was not signed by 
the Secretary of Navy. Now, that is virtually his 
case. 

Mr. Walkup: I would like to be heard myself on 
that point. 

Mr. Pentz: Naturally, Mr. Walkup, I am only 
trving to reflect your pre-trial statement. I may 
not be entirely accurate, but one of the chief points 
involved in Mr. Walkup’s case is the fact that our 
prime contract was not signed by the Secretary 
of the Navy, or that it was not a naval contract, be- 
cause he would have us believe that since the Vin- 
son-Trammell Act refers to contracts which are 
signed by the Secretary of Navy, that unless we 
can bring ourselves within that narrow opening, 
that we cannot have the benefit of the Vinson- 
Trammell Act, or its repealer in Section 401 of the 
Revenue Act. 

Now, J am going to dwell on only one point of law 
which has not been answered by Mr. Walkup in his 
pre-trial statement [48] of position, nor even has 
there been any endeavor to answer it, and J submit 
that it is unanswerable. In prime contract MCe- 
15762, which wis -Plamtiff’s@ixhibi, Ayaitmsepme- 
vided in its preamble that it is made pursuant to 
public law 247 and 630. In its first paragraph it 
states, ‘‘Under the provisions of Public Law 247 
and 630 (77th Congress) the Commission is au- 
thorized to contract,’’ et cetera, et cetera. 
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Now, an examination of Public Law 247, although 
it is an appropriation act, reveals that in its last 
provision it states that the provisions of Sections 2 
and + and the several proviso clauses contained in 
Section one of said act of February 6, 1941, which 
is Public Law 5—let me repeat and interpolate, the 
last provision of Pnbhic Law 247 states that the 
provisions of Public Law 5—Section 4 of Public 
Law 5 shall apply to all the activities and funec- 
tions which the Commission is authorized to per- 
form under this title. The contract incorporates 
Public Law 247, Public Law 247 incorporates Pub- 
he Law 5, and Public Law 5 is essentially important 
because it is, insofar as I know, one of the only 
two authorized statutes directing the extent the 
Maritime Commission is authorized to go, and it is 
important because it says in its section + the Com- 
mission is authorized to construct, reconstruct, re- 
pair, equip, and outfit by contract or otherwise 
vessel or parts thereof—and this is what is impor-. 
tant—for any other department or agency of [44] 
the government to the extent that such other de- 
partment or agency is authorized by law to do so 
for its own account—to the extent that such other 
agency is authorized by law to do so for its own 
account. 

Now, since there were only these two basic au- 
thorizations for the Commission to act—one was in 
the Maritime Commission Act of 19386 which gave 
the Commission power to build ships for private 
enterprise, such as passenger vessels, cargo ships 
under the so-called financial subsidy program, with 
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which we are not concerned here—the only other 
authorizing provision of law is Public Law 5, which 
states, and I repeat, that the Commission is au- 
thorized to build ships for any other agency of the 
Federal Government to the extent that such other 
agency is by law authorized so to do for its own 
account. 

Our prime contract MCc-15762 incorporates Pub- 
he Law 247, Public Law 247 incorporates Public 
Law 5, and Public Law 5 states that it is limited 
in its construction for another agency to the extent 
that such other agency is limited. 

Now, if it be conceded that if our prime contract 
has been executed by the Navy—if that were true 
Mr. Walkup must admit that the special provision 
number 4 for the repayment back of everything 
over 10 per cent is without effect. He acknowledges 
that when we addressed your Honor at our pre-trial 
conference, and I am quoting Mr. Walkup, when he 
said as follows: [45] 

‘“Now, our contention is that the contracts were 
not with the Secretary of Navy, but were with the 
United States Maritime Commission, and that the 
Vinson-Trammell Act has absolutely no application 
to contracts of this kind. If these were contracts 
which Mr. Birnie entered into with the Secretary 
of the Navy for construction of or outfitting of a 
vessel in a Navy yard, as many contractors do, we 
would not be permitted to include in the contract 
the limitations on excess profits. However, these 
particular contracts were entered into under Public 
Laws relating to the Maritime Commission. The 
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prime contract was between Permanente and the 
Maritime Commission, and the sub-contract was be- 
tween Birnie and Permanente, but under the Mari- 
time Commission set-up was not a sub-contract 
which would come under the Vinson-T'rammell 
Act.’ 

So Mr. Walkup agrees with me that if the 
Seeretary of Navy or the Navy Department had 
executed our prime contract, this return of excess 
profits undertaken under Special Provision 4 of 
VS-14 would have no effect, because the repeal of 
the Vinson-Trammell Act stated it could not, but if 
the navy could not do it, then the Maritime Com- 
mission could not do it, because of Public Law 5, 
and if the Maritime Commission does it, it does it 
in excess of the authority under which the Navy 
Department could do it under the law, because when 
public law [46] states that the Maritime Commis- 
sion may construct these vessels only to the extent 
that such other governmental agencies are au- 
thorized by law to do, we conclude, and it is unas- 
sailable, that if the Secretary of Navy could not 
have inserted that proviso, which Mr. Walkup 
agrees he could not, then the Maritime Commis- 
sion likewise cannot, and, thus, when the Mari- 
time Commission, through its prime contractor— 
not the sub-contractor but the prime contractor, had 
that proviso put in, it was doing so beyond its 
authority, because the Secretary of Navy himself 
could not. 

Thus, having established that our contract does 
come within the terms of the Vinson-Trammell Act 
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repealer, all we have to do, then, is to show that the 
vessels were intended for naval use. 

The Addendum Number 2 to the prime contract 
acknowledges as much, because in addition to the 
correspondence which shows them to be naval ves- 
sels and intended as such, the prime contract in its 
Addendum Number 2, which is already in evidence 
and which gave birth to our VS-14, states: 

‘‘Under date of April 22, 1943, the Commission 
and the contractor entered into a contract (herein 
called the ‘Vessel Contract’)’’—and they are re- 
ferring to the prime contract—‘‘for the construc- 
tion of seventy-seven cargo vessels in accordance 
with plans and specifications designated ‘design VC- 
2-S-AP2”’; [47] 

‘“‘The Commission has heretofore directed the 
contractor to complete 22 of such vessels as combat 
loaded troop ships (design VC2-S-AP5) thereby 
greatly increasing the scope of the work to be 
performed under such contract.”’ 

Thus, if your Honor please, we find that this is 
not a question as to whether or not Mr. Birnie is 
going to retain inordinate profits at all, this is a 
ease to determine whether the Maritime Commis- 
sion receives these funds for its own budget pur- 
poses or whether the Department of Internal Reve- 
nue in income tax just refunds to the extent that 
the income tax and its high surtax is applicable to 
Mr. Birnie, and we maintain we aré entitled to 
have the benefits of applying losses against profits 
as every other individual in an income tax situation 
is entitled, and that just because Mr. Birnie hap- 
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pens to be engaged im the construction of a naval 
vessel, he should not, because of that fact, be pe- 
nalized and set apart, and we maintain it was the 
policy of Congress that such should not oceur. 

With regard to the bonding company, as I men- 
tioned earlier, we consider that as a matter of law 
the bonding company is not liable for any of these 
claimed over-payments, no matter who is on the 
Birnie-Permanente issue, for the reason that this 
special provision for in our VS-14—and again that 
special provision 4 of VS-14 is the paragraph [48] 
where we are charged with this promise to repay 
to the Commission these excesses over 10 per cent 
—in that Special Provision 4 it is provided that, 
and I will quote one partial sentence, ‘‘although the 
accounting for profit payments to be made under 
the provisions of this article shall be in accordance 
with the provisions of Section 505-B of the Mer- 
chant Marine Act of 1936, as amended,’’ et cetera, 
et cetera—the important thing being that the pay- 
ments to be made under the provisions of this 
article—being the so-called excess profits over 10 
per cent—shall be in accordance with the provisions 
of Section 505-B of the Merchant Marine Acts, ‘‘but 
the surety under such contracts shall not be liable 
for the payment of such excess profits.’’ 

We submit, your Honor, that where in VS-14 
provisions of Section 505-B of the Merchant Marine 
Act of 1936 are expressly incorporated by a refer- 
ence, that that portion of 505-B which says, ‘‘but 
the surety under such contracts shall not be liable 
for the payment of such excess profits’? is incor- 
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porated in our sub-contract just as much as though 
it expressly had been incorporated therein, and we 
submit there is no rule of interpretation, there is 
no rule of construction in any logical view that can 
write that our of the provisions of our sub-contract, 
and that if the interpretation of 505-B meant any- 
thing—unless you are going to say it meant nothing, 
which we cannot do, it meant that the surety under 
such contract [49] shall not be liable for the pay- 
ment of such excess profits tax, exactly as it is 
therein so stated. 

That is the conclusion of my opening statement, 
if your Honor please. 

Oh, Mr. Mellin has called my attention to two 
things that I intended to comment briefly on, and 
that is insofar as any possible lability of the bond- 
ing company for attorneys’ fees is concerned, we take 
the position that if the bonding company is not 
responsible or liable in any way for the return of 
the so-called excess profits for which suit is brought, 
it cannot conceivably be liable for attorneys’ fees 
for a suit brought to produce the result for which 
it is not primarily or in any way responsible, and 
the second point is that, that Mr. Walkup has dwelt 
in passing upon the failure of Mr. Birnie to file 
sworn statements of his costs and other material 
that the Maritime Commission is by virtue of the 
terms of Special Provision 4 entitled to have. 

I wish to comment briefly on that. There are 
two answers: In the first place, it is immaterial— 
I will withdraw that. I had assumed we had 
stipulated to the actual making of that final deter- 
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mination, because there is no dispute between us, 
and therefore whether he had or had not filed this 
report would have been immaterial, because we are 
stipulating as to what their final determination was, 
and it is correct. I mean the reason why Mr. Birnie 
did not file this report is because [50] we have al- 
ways felt, and we still feel, and that is what this 
lawsuit is all about, that something in special provi- 
sion 4 is enforceable against us. That is the nub of 
the whole lawsuit, and we had followed the pro- 
cedure set forth in Special Provision 4, we would 
have been flying im the face of the various con- 
tentions we are making in this lawsuit, estoppel, 
waiver, and other contentions. So any records I am 
prepared to introduce in this lawsuit as to costs and 
other material called for by special provision num- 
ber 4 are not to be deemed as a waiver of or incon- 
sistent with our position that the entire provision is 
without effect for the reasons I have mentioned. 

Actually, I think Mr. Walkup may be willing to 
stipuate with me that all of Mi. Birnie’s records 
were available to the accountants and field men for 
the Maritime Commission, and they spent weeks 
going through his records, and there was no effort 
to not make a full disclosure. The only thing was 
we could not follow the provisions of that special 
provision number 4 and at the same time contend 
it has no effect. 

The Court: Now, Mr. Walkup, indication has 
been made to you of certain evidence which will 
be documentary which will be offered by the de- 
fendant, and you have indicated that you are pre- 
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pared to make objections. I think perhaps I might 
hear from you as to the grounds of your objections. 

Mr. Walkup: Yes, your honor. It will entail a 
rather [51] lengthy presentation, your Honor, and 
largely a repetition of what has been previously 
briefed. 

In making the presentation of our evidence, I did 
not make an argument on the law, because it was 
thoroughly briefed in the pre-trial statement of 
position filed with the court. Anything I would 
now say would be a repetition of that. 

The Court: Don’t do that. It is now 4:00 
o’elock, and if yon have nothing further to give me, 
other than what you have already given me in your 
brief, then over the holiday I will look those over 
and be in a position to rule on the matters as 
they come up Thursday. 

Mr. Walkup: Perhaps I could assist the court 
in this respect: The various documents to which I 
will offer objections break down into three or four 
chief classes. For example, certain documents re- 
lating to title to these vessels long after they were 
built, some three years afterwards, title by agree- 
ment between the Maritime Commission and the 
Navy was given to the Navy as part of a trade for 
other vessels. Now, I will have one objection to all 
testimony going to that phase of the case; that is, 
subsequent title to the vessels, which has nothing to 
do with the construction of them. 

Then there will be objection to other testimony 
which will be offered as to what the Navy called 
these vessels and what the Navy did with them 
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after they got them from the Maritime Commis- 
sion, our position being that Permanente built [52] 
them for the Maritime Commission, delivered them 
to the Maritime Commission under a Martime Com- 
mission contract, and that after that anything that 
the Maritime Commission did with them in deliver- 
ing them to the Navy or anybody else is immaterial 
so far as the issues of this case are concerned. 

That will be another line of testimony to which 
we will object. 

And another line of testimony to which we will 
object will be the series of negotiations between the 
joint chiefs of staff and the navy and the Maritime 
Commission with reference to modifications in these 
various vessels which were being built by the Mari- 
time Commission, and I think we ean serve the 
Court by breaking those documents down into 
classes and preparing my objections to each class 
so that possibly we won’t have to object to questions 
and answers, but merely have a running objection 
as to types of testimony. 

Mr. Mellin: If your Honor please, I would like 
to ask Mr. Walkup if it is not so, as we understand 
his position, he will object to any questions and any 
evidence attempting to show that these are naval 
vessels in support of our position under the theory 

of law and the theory of authorities, and will at- 
‘tempt to stand on the contract purely as written? 
We think that the objection goes to that one com- 
plete line, and it may—of course, we feel that sus- 
taining that objection is tantamount to deciding 
that the law which we have cited [53] to the Court 
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is not applicable to this situation, and would with- 
hold from the Court the salient facts showing these 
are naval vessels within the purvue of the case 
Mi. Pentz has mentioned, so if the Court could 
rule on the objection to that line of testimony and 
in the event the Court ruled that it wasn’t material 
then the objection that Mr. Walkup has could go to 
all of our testimony, because that is the point of 
our testimony. 

We understand there is only one factual issue: 
Are they naval vessels within the meaning of the 
acts and the authorities and everything else? 

Mr. Walkup: There is one point I would lke 
to emphasize since your Honor is going to review 
hese briefs over the holiday, and I don’t believe 
it is stressed in the pre-trial statement of Perma- 
nente to the extent it should be, and that is the 
point of Section 401 of the Revenue Act of 1940 re- 
pealing the profit hmitations provision of the Vin- 
son-T'rammell Act. Now, counsel have argued in 
their brief that Congress by this section 401 of the 
Revenue Act of 1940 intended to set up an over- 
all scheme for control of profits on all naval vessels 
construction. However, Section 402 of the same act 
passed by the same Congress sets up a similar profit 
limitation suspension on Maritime Commission con- 
tracts, although Congress clearly distinguished be- 
tween Maritime Commission contracts and Navy 
contracts, and in Section 402 the suspension [54] 
of the profit limitation provision applied only on 
Maritime Commission contracts, and the profit limi- 
tation was suspended only where the prime con- 
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tractor and the sub-contractor were both corpora- 
tions. 

Now, Birnie is not a corporation, and, therefore, 
the suspension of Section 402 of the Revenue Act 
would not apply to Birnie, because he is an in- 
dividual, and it only suspends lmitations as to 
corporations. 

Now, therefore, Birnie has got to convince the 
court that this is a Navy contract rather than a 
Maritime Commission contract, because if it is a 
Maritime Commission contract, then Section 402 
suspends the profit limitation as to corporations but 
not as to individuals like Birnie. So he has got to 
sidle over from a Maritime Commission contract, 
which we state this very clearly was, and make it 
into a Navy contract. Congress was quite clear in 
specifying that the Vinson-Trammell Act related to 
Navy contracts, contracts made by the Secretary of 
the Navy. No authority has been presented to the 
Court by Birnie that the Vinson-Trammell Act 
profit limitation suspension applies to Maritime 
Commission contracts. 

Congress specified Navy Contracts, contracts hav- 
ing to do with naval vessels and contracts having to 
do with Army and Navy aircraft. They at no time 
specified contracts having to do with Maritime 
Commission vessels. Maritime Commission [55] 
contracts were covered by Section 402, passed by 
the same Congress, and which left individuals out 
of the benefits, and that point is covered under Sec- 
tion 3 of Permanente’s pre-trial statement starting 
on Page 38, and continuing through Page 40. It is 


258 John Urquhart Birnee, etc., vs. 


a brief presentation, but it refers to congressional 
committee reports, and as an appendix B to our 
pre-trial statement of position, we set forth the 
text of Section 402 of the act, but the important 
sentence as far as this litigation is concerned is the 
last sentence under A of Section 402, which says 
that sub-section (j) only applies when both the 
principal contractor and the sub-contractor are 
corporations. 

So Mr. Birnie, in order to get relief, not being 
a corporation, is forced to try to convince the court 
that he comes under an act covering naval construc- 
tion, rather than Maritime Commission construc- 
tion. 

I want to emphasize that point, because it is not 
emphasized in the pre-trial statement of position. 

Mr. Pentz: I feel, your Honor, when you get an 
opportunity to read our brief you will find ad- 
versely to Mr. Walkup’s position, because we main- 
tain that as soon as you start building naval 
vessels, vessels intended for the use of the Navy, 
you are not under Section 402, as contended by 
Mr. Walkup in any way at all, but you are under 
Public Law 5, which is the point I mentioned to 
the effect they have no more [56] authority once 
the vessels are destined for the use of the Navy. 

That will be seen by going over our briefs. 

The Court: May I inquire of counsel how long 
you think it will take to put the evidence in in 
this case? Will one day be sufficient ? 

Mr. Pentz: Yes, your Honor. 

Mr. Walkup: I believe so, your Honor. 
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The Court: All right, Thursday. 


(Thereupon the further hearing of this mat- 
ter was continued until Thursday, February 23, 
1950, at 10:00 o’clock a.m. [57] 


Thursday, February 23, 1950, 10:00 A.M. 

The Clerk: Number 26215, Permanente Metals 
Corporation vs. John Birnie, et cetera, et al. 

Mr. Walkup: Ready. 

Mr. Pentz: Ready. 

The Court: Very well, you may proceed. 

Mr. Pentz: Have you rested? 

Mr. Walkup: I rested, yes. 

Mr. Pentz: I will call Commander Herman 


Barter. 
HERMAN BARTER 


called for the defendants, sworn. 


Direct Examination 
By Mr. Pentz: 


Where do you reside? 

Sierra Madre, California. 

How long have you resided there? 

Over four years. 

Are you a member of the United States 
Navy? A. Yes. 

And what is your rank? 

Commander, on the retired list. 

Your status is on the retired list? 

Yes. 

Over what period of time have you been 
nected with [58] the United States Navy? 


O>Ore 


ereres 
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(Testimony of Herman Barter.) 

A. I entered the Navy in June of 1917, and I 
have been connected with it continuously since then. 

®. Now, briefly, Commander, will you give us 
vour naval experience in the United States Navy 
up until approximately 1941? 

A. I entered the Naval Academy in 1917, gradu- 
ated in 1921, in June. From there I was assigned to 
the battleship Mississippi in the Pacific fleet, and 
was aboard her for a little better than two years, 
and then over on the Yangtze Patrol in China, and 
was in China from 1923, returning in the early part 
of 1926. 

I was assigned to a vessel, a destroyer, European 
forces, and I served on that vessel until about July 
of 1927. At that time I was hospitalized as a result 
of an infection I had picked up in China, and I was 
hospitalized for about fifteen months. 

At the end of that time I was assigned as Per- 
sonnel Officer for the receiving ship, Philadelphia 
Navy Yard. In November, 1930, I was assigned to 
an auxiliary vessel as her navigator and served as 
her navigator for thirty-nine months, until Janu- 
ary of 1936, the last nine months of that time as her 
executive officer or second in command. On that 
vessel I was assigned as Assistant Ship Superin- 
tendent in the Navy Yard, Philadelphia, and served 
in that capacity until—that was— [59] did I say 
1936, the Philadelphia Navy Yard? 

The Reporter: Yes. 

The Witness: That should be 1934. I was thirty- 
nine months, from 1930 to 1934. I served as As- 
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(‘Testimony of Herman Barter.) 
sistant Ship Superintendent, Philadelphia Navy 
Yard, until April, 1936. 

At that time I was assigned to the battleship 
exas, and served on the battleship Texas until 
April of 1939. 

From there I was ordered to duty at the branch 
Hydrographic Office, San Pedro. After being on 
duty approximately a month, I was ordered for 
physical examination for promotion, and as a result 
of the previous hospitalization and inspection I was 
ordered to the San Diego Hospital and subsequently 
retired. 

Q. (By Mr. Pentz): Were you ordered back to 
duty around 1940? 

A. JI was ordered back for duty and reported 
for active duty again in July, 1941. 

Q. What was your duty as of that time? 

A. I was ordered to duty in the office of Chief 
of Naval Operations of the United States Navy, in 
Washington, D. C. 

Q. How long did you serve in the office of the 
Chief of Naval Operations of the United States 
Navy? 

A. From July, 1941, until my detachment the 
first of October, 1945. 

Q. Now, Commander, does the office of Chief of 
Naval Operations of the United States Navy have 
-a function to [60] perform as regards the charac- 

| teristics of vessels to be procured by the Navy? 

A. Yes. 

Q. What is that function? 
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(Testimony of Herman Barter.) 

A. It is to establish the military characteristics 
required of the vessels for the services which they 
are expected to perform. 

Q. And when you say the services which they 
are expected to perform, do you have in mind a 
military object that might be in the minds of the 
Navy? 

A. Duties and military objectives, yes. 

@. Now, Commander, I call your attention to a 
group of twenty-two vessels which in the Navy were 
known as APA’s and with naval numbers 204 
through 225, inclusive. Are you personally familiar 
with the type of vessel represented by those twenty- 
two vessels? A. Yes. 

Q. And in my questions, Commander, when 1 
refer to the vessels, subject matter of this lawsuit, 
will you please understand that I am referring to 
those twenty-two vessels you have just testified you 
are familiar with? A. Yes. 

Q. Now, in the office of Chief of Naval Opera- 
tions, 1s there an officer whose duty it was to de- 
termine the characteristics of the vessels which be- 
came known as naval APA’s [61] 204 through 225, 
inclusive; in other words, the vessels the subject — 
matter of this lawsuit? A. Yes, sir. 

Mr. Walkup: Your Honor—pardon me, may I 
have the answer stricken pending objection ? 

The Court: Well, it will be understood your ob- 
jection precedes the answer. 

Mr. Walkup: Yes. At this time I would like to 
enter a general objection to any testimony as to the 


The Permanente Metals Corp., ete. 263 


(Testimony of Herman Barter.) 

Navy Department’s connection with these particu- 
lar vessels involved in this litigation at any time as 
being not binding on Permanente Metals Corpora- 
tion or Birnie. It is the same point that I men- 
tioned briefly the other afternoon, and possibly I 
am premature and should wait until he gets to the 
specific questions. 

The Court: Well, I am prepared to make my 
ruling upon these objections that I sense are going 
to be made by you as the evidence progresses. As [ 
understand it, the crux of the controversy between 
Permanente and Birnie is whether or not they are 
naval vessels. I think it is expeditious to receive 
this evidence, and should I finally decide the case 
in accordance with Permanente’s theory, the im- 
pheation necessarily would be that I have given no 
consideration to this evidence to which objection 
has been made. In that event, of course, no injury 
would result to the plaintiff from the ruling. [62] 

However, there would be a saving of time in re- 
solving the issues in favor of the party who finally 
prevails, because if I decide in favor of the plain- 
tiff’s theory and the reviewing court decrees the 
judgment should follow the theory for which the 
defendant contends, the record would be complete. 
So, for those reasons I am going to overrule the ob- 
jection you just made and the objections which I 
sense you intend to make, and receive the evidence. 
The objection is overruled. 

Mr. Walkup: May we, your Honor, in order to 
avoid continuous objections as the testimony pro- 
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(Testimony of Herman Barter.) 

ceeds, and in the interest of an orderly presentation 
of the evidence, have a running objection to anv 
such testimony as to the activities of the Navy be- 
fore or after the construction of these vessels? It 
will save my continuously interrupting with spe- 
cific objections. 

The Court: There is no objection to a running 
objection ? 

Mr. Pentz: No. 

Mr. Walkup: Thank you, your Honor. 

Q. (By Mr. Pentz): Commander, who was the 
officer in the office of Chief of Naval Operations, 
United States Navy, whose duty it was to determine 
the characteristics desired by the Navy that were 
incorporated in the vessels, the subject matter of 
this litigation ? A. I was that officer. [63] 

Q. And did you hold that duty continuously 
through the time of your duty with that department 
of Chief of Naval Operations? 

A. My answer to that question is yes, for this 
particular naval designation, APA. 

Q. Now, in the procurement of the vessels cov- 
ered by this lawsuit, what was the military objective 
in the mind of the United States Navy? 

A. The objective and requirement was to have a 
sufficient number of this type of vessel to take | 
troops from a friendly port and enable them to 
Jand in enemy territory and land in a fighting con- 
dition and to give them protection when they were 
nearing the enemy shore from aircraft, and give 
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them as much protection as possible prior to and 
during the landing. 

Q. Now, what characteristics were incorporated 
in the type of vessel represented by these vessels in 
our lawsuit? What characteristics were incorpo- 
rated in those vessels to facilitate these military ob- 
jectives ? 

A. One thing, the protection of troops when 
hearing the enemy shores from enemy aircraft was 
to afford heavy anti-aircraft armament. In the bow 
we replaced what had been a five-inch gun on other 
vessels of this type with a 40-millimeter quad. Prior 
to these particular vessels that you are referring to, 
of armament, about the best we have had or re- 
quired was two 40 twins on the after quarters of 
the ship; in other words, two 40-millimeter twins or 
four 40-millimeter guns. [64] These particular ves- 
sels carried twelve of those parallel. In addition, 
we had approximatey fourteen, maybe sixteen of the 
20-millimeter guns. 

Q. That latter category was additional arma- 
ment? A. Additional armament, ves. 

Q. -——to that which you have been describing? 

A. We felt that necessary because these vessels 
were required for the Japanese invasion, and dur- 
ing the final ferrying operations we had been having 
Kamakaze attacks in increasing numbers, and this 
additional armament was put on for that reason. 

In addition, these ships carried landing craft of 
two types. One was a 36-foot landing craft to land 
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personnel and vehicles. The ship was equipped with 

triple bank whaling davits 
Q. May I interrupt you there, Commander: 

Have you exhausted your information as to the facts 

insofar as the landing craft that were put on these 


vessels? 

A. There were two types, the 36-foot for landing 
personnel and vehicles, and the fifty or sixty foot 
what we call tank ladders, LCN-3 or LCN-6. One 
was a fifty foot tank ladder and the other was a 36- 
foot landing craft. 

Q. Insofar as the characteristics of this type of 
vessel were concerned, where were those landing 
eraft to be stowed ? 

A. They were stowed top side, they were stowed 
in cradles [65] and with these cradles triple banked 
whaling davits were provided. That economized 
deck space. We sacked them one on top of another, 
and the other in the davit, which meant each davit 
would accommodate .three of the LCN-3’s or LCN- 
6’s. We did that for the purpose of getting the 
maximum number of that type of landing craft, be- 
cause that was the kind that got the troops ashore, 
the LCN-3’s or LCN-6’s. 

Q. The LCN-6 is the other type of landing 
erait? 

A. The other type that was carried, and the 
ships had to be equipped with a boom of at least a 
30-ton capacity to make this type of landing craft 
water borne. 
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Q. Was that type of boom arrangement different 
from ordinary types of cargo vessels? 

A. May I clarify that question? Do you mean 
the ordinary merchant cargo vessel, or Navy Cargo 
vessel ? 

Q. Well, either one, or both. 

A. Well, it depends upon what was the service 
of the cargo vessel. Ordinarily with the boom of 
any vessel that we acquired we usually had to pro- 
vide additional handling facilities of thirty tons 
for the LCN-3’s or LCN-6’s. 

How that boom capacity compared with the or- 
dinary merchant cargo vessels, | would state to my 
knowledge that the usual boom capacity was around 
a ten-ton capacity. There might be exceptions. 

Q. Commander, will you proceed to describe 
other characteristics [66] that were incorporated 
in this type of vessel to meet these particular mili- 
tary objectives. 

A. Another characteristic that we considered 
very important and required was what we call the 
ship must be a two-compartment ship, and the ship 
was changed structurally, if necessary, for addi- 
tional bulkheads or for a cargo space or of such 
size bulkheads were added and_ hallastine were 
added, if necessary. By two-compartment ship, that 
was a stability condition required whereby an 
underwater hit at a bulkhead and two compart- 
ments were flooded at the same time, the ship would 
have a reasonable chance of surviving. Also the 
ballasting was necessary to complete this condition, 
because we carried combative troops on board, and 
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with damaged cargo landing facilities, if the ship 
was damaged sufficiently, she wasn’t near so apt to 
turn over. In other words, she would set in the 
water and give the maximum number of troops a 
chance to get over side. So that was a military 
characteristic we required in the APA. 

Another thing 

Q. May I interrupt you, Commander: This 
double compartment feature that you have de- 
seribed, was that to be found in ordinary commer- 
cial cargo vessels? 

A. I would say no, or in ordinary transports. 

Q. Now, I interrupted vou, Commander. Will 
you proceed with the characteristics in these ves- 


sels? 

A. Another characteristic that was required in 
this vessel, [67] certain cargo space was set aside 
and arranged to carry sufficient troop equipment 
that would sustain the troops probably for the first 
three or four davs. In addition to that, troop muni- 
tions, the amount was specified, troop gasoline for 
their vehicles was specified to be below the water 
line and separated one from the other, the munitions 
in the prow of the ship, and we had the gasoline in 
the after end of the ship, so if we had underwater 
damage we wouldn’t have munitions and gasoline 
in the same place. 

Q. Were those vessels built in such manner as to 
accommodate this particular problem of stowage 
that you have deseribed ? 

A. Yes. In addition, these vessels—we specified 
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what we call a ready munitions space where the 
troops usually were ready before dawn, and this 
was a small space that would give them the ready 
munition that they would carry on their person 
prior to unloading what we refer to as their cargo 
munition. 

These ships also had built into them something we 
had not had before, as a result of prior operations 
and recommendations of the division commanders 
and people who had been in the operations, we built 
in and specified a message center. 

The Court: A what? 

A. A message center. That is an army term, 
particularly a space designated and specified where 
they would central to one point, if they were con- 
fused or lost. We had not had that prior to this 
particular group of vessels. [68] 

Q. (By Mr. Pentz): Were there other charac- 
teristics of these vessels that we are speaking of, 
different from the ordinary cargo vessels? 

A. I would say that all of the characteristics of 
these particular vessels were different from cargo 
vessels, because these were not cargo vessels, they 
were transports. 

Q. Well, | have in mind the particular charac- 
teristics of these vessels; for example, let me ask 
you with regard to facilities for generating electric 
power. Was there anything about this type of ves- 
sel in this lawsuit that was specially built in that 
category ? me 6 es, 

Q. What was that characteristic? 
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A. Due to the armament I have previously men- 
tioned, the 40-millimeter twins and quads, they were 
all electrically operated and required additional 
generators to carry the load, the top side load of 
these guns. Of course, these vessels were outfitted 
to carry approximately between 14 and 15 hundred 
troops. In addition to that, they had a Navy crew 
of around 450. This was required to man the guns 
that were top side, the heavy armament that we had 
on them. They were also required for the boat 
crews for the landing craft. And we had built in 
these vessels a galley and mess facilities to accom- 
modate over two thousand men. which in addition 
entailed refrigeration space to carry the food for 
that number of men. [69] 

And these vessels, this particular group, we were 
able to get much better accommodations, because we 
specified the lay-out, or could supervise the lay-out, 
because the keels had not even been laid when we 
first started thinking about these. For example, we 
were able to put a great number of troops on the 
main deck by building a bunk house on the main 
deck. In the ships that were already in being, many 
times we had had to put bunk rooms well below the 
water line, and attempt to force air down to them 
for ventilation. In these vessels 1t was just the op- 
posite. I think we had the best of accommodations 
for the troops on this particular type of vessel that 
we had on any of them that I know of. 

Q. Now, Commander, did you have occasion in 
your official capacity in the office of the Chief of 
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Naval Operations, United States Navy, to person- 
ally inspect and board any of the vessels of the type 
covered by this lawsuit ? : 

A. Yes. I made a trip out to California or out 
to the West Coast in August of 1944. I came up 
from the south. I was aboard the first vessel out of 
Cal Ship. I was aboard the 204. 

Q. Now, the 204 is which ship? 

A. It is the first vessel out of Permanente. 

Q. In other words, that is one of the particular 
vessels covered by this litigation? 

A. Yes. I was also aboard the 157, which was 
the first ship [70] completed by Vancouver-Kaiser, 
Vancouver. 

Mr. Pentz: No further questions. 


Cross-Examination 
By Mr. Walkup: 


Q. Commander, during the war it is true, is it 
not, that the Navy had a certain amount of control 
over all ships that were sailing—that is, all Ameri- 
ean merchant ships had, under the Navy require- 
ments, to have certain armament on them, gun 
crews, and certain features of that type because of 
war conditions ? 

A. I ean answer that. I am familiar with the 
officer that put armament on a few merchant vessels, 
if that is what you are referring to. His name is 
Cleve. He was right across the hall from me, and [ 
think | am familiar with the way he operated, or 
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the way the office of Naval Operations operated 
under that condition, if that is what you mean. 

Q. -Let us take the Victory ships, the EC-2 and 
the VC-2—those are the designations for Victory 
ships, are they not? 

A. EC-2 and VC-2—there are two types of vic- 
tories—three types of C-2’s; one was the HC-2, or 
the emergency cargo, the other was a straight C-2, 
and then the Maritime Commission brought out 
what thev referred to as the VC-2. 

Q. Now, the EC-2, the emergency cargo ship, 
that was known as the liberty ship? 

A. Correct. 

Q. Then came the straight C-2? [71] 

a Yes. 

Q. Then what we knew as the Victory Cargo 
ship, the VC-2? A. Yes. 

Q. Now, on the EC-2 and on the VC-2, and on 
the C-2, is it not true that the Navy Department re- 
quired a certain amount of armament because of 
wartime conditions? 

A. The Navy Department Chief of Naval Op- 
erations specified a certain armament on merchant 
ships, and furnished what they called armed guard 
crews, but that armament depended upon the zone 
of operation. It wasn’t the same for every ship, and 
1 don’t believe every ship was armed. It depended 
upon the zone of operation. For example, the Mur- 
mansk, the Murmansk Zone was known as the hot- 
test, and the vessels were convoyed and the Navy 
did attempt to give them armament and did attempt 
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to give them men, and again there were zones—oh, 
for example, the West Coast of South America, 
there was practically little effort put into ships ply- 
ing down there. So the guns simply depended upon 
the area in which the ship might be going, and some 
of them were left unarmed. 

Q. Now, in the case of the VC-2, the Victory 
Cargo ship, being in the office that you were in at 
that time, you were familiar, were you not, with the 
fact that the plans and specifications of those vic- 
tory cargo ships were made by the Maritime Com- 
mission with the assistance of a naval architect in 
the Navy by the name of George Sharp, and that 
the Navy made [72] certain recommendations to 
the Maritime Commission as to what armament 
should be on the cargo ships? 

A. Asa straight cargo ship, that is my memory, 
although I still again say that the armament de- 
pended upon the area of operation. They might 
have some, they might have none. 

Q. As far as the Navy requirements of your of- 
fice were concerned, then, they would vary with the 
field of operation for a particular ship, a particular 
type of ship, and also in extent as to various types 
of ships, dependent upon their intended use? 

A. As cargo ships, that is correct. 

®. Now, the basic hull for these vessels involved 
in this litigation was the VC-2 hull, was it not? 

A. That is correct. 

@. And the design for the VC-2 hull was a Mari- 
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time Commission design with the assistance of 
George Sharp, the Naval Architect in the Navy? 

A. The hull and the machinery, that is correct. 

Q. Then the Navy Department, according to 
your testimony, recommended some additional fea- 
tures because of the particular use intended for 
these APA’s? 

A. I don’t quite agree with that. When I said 
that the basic hull and the machinery were designed 
by George Sharp, yes. I am talking about the out- 
side hull now, and just certain structure inside. We 
took the basic hull and put in [73] platforms, bulk- 
heads, built cabins, spaces, staterooms, and, as I say, 
the—when I referred to the troop and munition 
cargo space, that was a compartment built well be- 
low the water line, that had nothing to do with the 
hull that George Sharp had designed. I refer to the 
two-compartment ship. That was accomplished—in 
a cargo vessel the economical load depends upon 
your cargo holds, and light wood. Now, for example, 
the cargo vessel might have a hold comparable to 
this court room, and to make it a two-compartment 
ship we would have to build a wall or bulkhead 
right through the middle of it, because this space 
would be of such size that if it were flooded the ship 
would sink. And I know these vessels were the—the 
basic hull and engines were the same, but the other 
features, the additional bulkhead, additional plat- 
forms, additional decks, additional—well, what we 
call outfitting up to earry over two thousand persons 
—fourteen hundred troops, a crew of 450, plus 87 
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officers. With the facilities and the compartmenta- 
tion, it was obviously a different ship. The total 
hull was the same up to the deck line, but 


Q. Commander, you say ‘‘we put in these 
changes.’’ By that you mean the Navy Department 
recommended or required these changes in the ba- 
sic hull, you don’t mean that the Navy actually in- 
stalled them itself, do you? 

A. No, I don’t mean that. By that I mean that 
the Navy took the basic hull plan, the deck lay-out 
of the ship that [74] George Sharp designed and 
was under contract by the Maritime Commission— 
it was just like taking the floor plan for hotel rooms 
and putting in walls here and leaving them out 
there, if necessary, and so forth—the Navy was in 
conference with the Maritime Cominission and rec- 
ommended, suggested, and approved what thev 
wanted. 

Q. Yes, that was my point. But you of your own 
knowledge know that these vessels were actually 
constructed in Maritime Commission shipyards on 
the West Coast? A. I know that. 

Q. And do you know of your own knowledge 
that the final working drawings and plans that were 
used in the shipyards were prepared by the Mari- 
time Commission and by George Sharp? 

A. The preliminary plans were prepared in the 
Maritime Commission in Washington, and were 
submitted to George Sharp for detail; that is cor- 
rect. Along that line there is nothing unusual] about 
that. ‘he Maritime Commission built APA Number 
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one and APA Number eleven right down here in 
Southern California, and the Navy had nothing to 
do with them until they were delivered to them. 
That was the ‘‘Thalen”’ and the ‘‘Doyen’”’ by name. 
There is nothing unusual about the Maritime Com- 
mission building a ship for the Navy. 

Q. Now, the Navy itself maintains certain naval 


shipyards, does it not? A. Correct. [75] 

Q. (Continuing): ——where the building op- 
eration is a naval operation ? A. Correct. 

Q. (Continuing): ——such as the Mare Island 


and possibly the Hunters Point Yards? 

A. Oh, yes. 

Q. And in those particular yards the plans and 
specifications for the vessels are prepared by the 
Navy completely? 

A. Not necessarily. I know that George Sharp 
prepared a lot of plans for strictly naval vessels. A 
vessel starting with an ‘‘A”’ is an auxiliary. That 
‘‘APA’’ means auxiliary personnel attack, and I 
know that George Sharp actually prepared plans 
that were used to build, oh, perhaps destroyers or 
other vessels of that type. The Navy does not pre- 
pare all its plans. 

Q. I didn’t make myself clear. George Sharp is 
a consulting architect, who is available to anyone 
who wants to hire him and pay him his fee, is he 
not? 

A. That is right, both the Maritime Commission 
and the Navy Department. 

Q. hat is right. Now, as far as the construction 
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of naval vessels at Mare Island goes, isn’t it true 
that the Navy prepares its own plans or specifica- 
tions with or without the assistance of some con- 
sultant such as George Sharp, and as to those plans, 
the Maritime Commission has nothing to do with 
the [76] plans and specifications prepared, the 
Navy has its own shipbuilding technicians indepen- 
dent of the Commission ? 

A. Qh, yes, that is correct, but I still go back 
that the Maritime Commission prepared the plans 
for the APA 1 and 11, the ‘‘Boyen”? and the 
“Thalen,’’ in a like manner, which were Navy 
vessels. 

Q. Now, does the VC-2 basic hull conform to the 
naval requirements for naval vessels that are de- 
signed for combat? 

A. The basic hull, no. The basic hull, that was 
the reason it was changed to be a Navy vessel, built 
in so that that hull—that ship would be a combatant 
vessel, have a chance to survive in combat. 

Q. It is true, is it not, that the Navy require- 
ments for a vessel which is designed for a combative 
vessel are much more stringent as to construction 
than the requirements for the basic hull of the 
VC-2? 

A. That is correct. That is the reason that we 
required the design to be built like that. The basic 
hull—the outside dimension of a hull is what I con- 
sider basic hull—was of such strength as to hold it 
together, but these other features had to be built 
into these ships to make them suitable for the duty. 
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They had to have a chance to survive in combat, 
and also with the heavy armament that we put on 
the top side, they required strengthening to support 
the guns and all that we had put on—the ready 
munitions box, the additional weight [77] we put 
top side. 

Q. Is it not true, even with the modifications 
that were made at the suggestion of the Navy De- 
partment, the basic hull even as modified would still 
not comply with the naval requirements for a com- 
batant vessel ? 

A. Yes, in this type of vessel it was the best we 
had. 

Q. That is mght, but it was basically a cargo 
vessel, it wouldn’t meet Naval standards for com- 
hatant vessels? 

A. As I say, these were the best combatant 
transports that we had, in my opinion, because we 
had a chance to build into these ships, because the 
contracts had not been let, the keels had not been 
Jaid—build into these ships features we considered 
necessary to make the vessel the best transport 
ships we had, or could get. In other words, these 
were the 1945 model. 

Q. Do you know of your own knowledge the 
proportion that the Naval conversion features of 
these APA’s bore to the total cost of the vessel? 

A. No, I wouldn’t be in a position to give that. 

Q. Are the Navy shipbuilding standards the 
same as the American Bureau of Shipbuilding © 
standards ? 
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A. I cannot answer that. I don’t imagine—that 
would be an opinion, of course 

Q. Are you sufficiently familiar with the Navy 
standards for ship construction to know that there 
is a detailed [78] calculation of every member of 
the vessel in order to meet the Navy requirements 
for requisite strength and minimum weight? 

A. Well, I certainly have the knowledge that 
there are detailed calculations of the strength and 
minimum weight of everything that goes into the 
construction of anything, whether it is a Navy ves- 
sel or it is the San Francisco Bridge. 

Q. My point is this, Commander: During this 
emergency, ship construction program, these very 
detailed and fine requirements that go into a Navy 
combat vessel were not put into the Victory cargo 


ships that were constructed in such mass production 
in the Maritime Commission yards, were they ? 

A. Iwas on duty at the office of Chief of Naval 
Operations for the four years during the war. Had 
I been on duty in one of the yards that were build- 
ing ships in detail, | could probably answer that. I 
do know from personal knowledge that a lot of the 
rules had to be excepted—l mean, where we had 
certain standards we had to reduce those standards 
because of materials available and other conditions, 
whether it was a Navy vessel or anything else. That 
was done through the war. 

J know on critical materials we accepted or we 
authorized to accept lower standards than we would 
in peace time perhaps. That would be beyond our 
control. 
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Mr. Walkup: That is all. [79] 


Cross-Examination 
By Mr. Collett: 


Q. I would like to ask a few questions, if the 
Court please. Do you have any interest in this liti- 
gation, Commander? A. No. 

Q. Are you a friend of the plaintiff, Mr. Birnie? 

A. Yes. Oh, the plaintiff? No. 

The Court: Mr. Birnie. 

A. No, I am certainly not a friend of Mr. Birnie. 

Q. (By Mx. Collett): Is he an acquaintance of 
yours? 

A. I have seen him once in my life. 

Q. Have you discussed the matter of your testi- 
mony with counsel for the plaintiff in this case? 

A. Qh, yes. 

Q@. You have. Have you ever been in actual 
operations during the course of the war? 

A. In this war I wasn’t in combat for the reason 
of my physical disability. When I was ordered— 
before I was ordered for duty I reported for physi- 
cal examination, I was to be put in Class A, B, or C. 
Class A was duty anywhere, anyplace: Class B was 
shore duty any place; Class C was shore duty only 
in the United States. The doctors placed me in 
Class C, and I spent the war in the Office of the 
Chief of Naval Operations in Washington. 

Q. You say you were in the office of the Chief 
of Naval [80] Operations from the first of July, 
1941, to 
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A. ‘To the first of October, 1945. 

Q. During that time did you have under your 
personal supervision the specifications as to the con- 
struction on all AK’s and AP’s? 

A. Specifications, no, but the directing and es- 
tablishing of milhtary characteristics, yes. It was 
up to the Bureau of Ships to give us the specifica- 
tions, to give us what we wanted. In other words, 
we specified the military characteristics, a certain 
type of guns, a certain number of guns, a certain 
type of equipment, a certain amount of landing 
craft, the double compartmentation, the ballasting, 
any special features that were military character- 
istics my office specified, but the Bureau of Ships 
gave us the specifications to give us what we wanted. 
The features were specified, and how they were put 
im the ships was up to the Bureau of Ships. 

Q. What was your personal specific assignment 
and duty in the office with regards to specifications ? 

A. I was assigned to the division of the Office 
of Chief of Naval Operations known as Op 23. My 
desk was Op 23-E and later Op 23-E-1. Does that 
answer your question ? 

Q. What did you do as Op 23-E-1” 

A. Well, as Op 23-E-1, in 1941, Op 23 was the 
cognizance desk for all naval auxiliaries, whether 
miey were AP’s, AO’s, AK’s, AC’s, or whatnot. 
That desk also functioned for the [81] Chief of 
Naval Operations for the development of ship- 
borne landing craft—this was in 1941. I had been 
a member of the Naval Board for the testing of 
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landing craft in 1939, when we made the original 
tests to get the best design. When I reported for 
duty in the office of the Chief of Naval Operations, 
then whatever correspondence or decisions or co- 
ordination or procurement of ships for landing 
eraft fell to me as a part of that auxihary desk. 
As the war developed, I was the Chief of Naval 
Operations member on the landing craft developing 
board, which was all ship-borne landing craft. I 
was the Secretary of the Navy member of the LVT 
Board from its beginning until the end of the war. 
That Board had the development of all amphibian 
tractors, like the alligators and water buffaloes. 

In addition to the responsibility of my desk, my 
responsibility was advanced planning and procuring 
of landing eraft, ship-borne and LVT’s, to meet 
operation required, and in that I specified to the 
Bureau of Ships the monthly production of landing 
craft, both ship-borne and LV'T’’s, that were to be 
built. I specified—do you want me to go into all 
this? 

Q. Well—— 

A. You asked me what I did. 

Q. I don’t want to cut you off, Commander. 

A. You asked me what I did. 

Q. I think I asked you to get your particular 
assignment, [82] I think you have practically an- 
swered it. I will restate it now. Your assignment 
was concerned actually with landing craft, is 


that so? 
A. All kinds of landing craft, from the LCN’s 
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to the LSD’s, which was the largest, all APA’s, 
AKA’s, AGC’s, LSV’s, which was the old mine- 
layers that we could not do anything with and 
finally converted them to landing eraft. In addition 
to the landing craft, I was the desk for the APA’s 
—as the war progressed and one man or one desk 
could not handle all the naval auxiliaries, we 
branched out, and I took on the combative boats, 
another officer took on the amphibian tractors, an- 
other officer was assigned to the AKA’s, et cetera. 

Q. Now, if we take the landing of Attu, for in- 
stance, and the type of transports that were used 
at Attu, that had previously crossed your desk, had 
it not? 

A. Yes, sir, and the one that sank up there, the 
**Middleton,’’ I know all about that. 

Q. You knew the ‘‘Middleton’’? 

A. Oh, yes. 

Q. As far as the ‘‘Middleton,’* what armament 
did the ‘*‘Middleton’’ have on her? 

A. As I reeall—of course, you must know that 
up to the first hundred APA’s, ships that were later 
designated APA’s, if you are familiar with that, 
we must have had 35 or 40 different types, and they 
were given numbers. The ‘‘Middleton,”’ [83] T he- 
lieve, was given the 20, and the APA’s mavbe 27, 
26, something lke that, and as I recall she had two 
five-inch guns, J think—I may be wrong on this— 
but this was about the best we could do at that time 
when we outfitted her. I beheve two five-inch guns, 
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I believe she had the one twin, one quad, two of 
them; because of the critical situation we could not 
get 40 millimeters; she carried landing craft, and I 
believe she had four whaling davits, two on each 
side. She was a ship that was already in being, as 
I recall, and we took over and did the best we could 
with her. We had three of that class. 

@. Now, as the war progressed from the first 
amphibian landing, the requirements to use landing 
craft and get troops ashore finally caused you to 
consider different specifications that went into the 
transport cargo ships, in order that they might per- 
form their functions? 

A. Characteristics. And I received my informa- 
tion through battle reports of operations, secret 
reports of fleet commanders or the commander re- 
sponsible for the reports, they came across my desk 
—I mean all landing types, I don’t mean the others, 
I mean the ship-borne landing types came across 
my desk carte blanche, as soon as a report came in 
and eame to my desk, and in that way people in 
the fleet either praised the material or criticized 
and they pointed out the deficiencies of the equip- 
ment and what should be done about it, [84] and 
it was up to me to coordinate this information, and, 
if humanly possible, to eliminate some of the diffi- 
culties that were found in operations, and certainly 
as the war progressed every report was scrutinized 
and that was the reason that I said that this par- 
ticular group of APA’s, starting with 117, the VC-2 
hull, was the absolute ultimate. It had the best anti- 
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aircraft batteries—by that time the materials had 
become available, more plants were making them, 
the Russians and British were asking for them for 
lend-lease, and we had a chance to actually build 
into these ships—from the time the keel was laid— 
built into them what had been recommended to 
eliminate deficiencies that the forces and the fleet 
had reported to us in the months of the war. 

@. At that time you had had the advance of 
Saipan, the Marshalls, and of New Guinea and 
Leyte, the invasion of Leyte in the Philippines, and 
these ships were probably anticipated for use in the 
invasion of Japan; is that so? 

A. These ships were designed for use in the 
advance and ultimate invasion of Japan. As I re- 
call, Mr. Wanless of the Advanced Design of the 
Bureau of Ships, the first lay-out that he presented 
to me, as an example, had two five-inch guns on the 
stern, had a five-inch gun on the bow, because that 
was all we had been having in the anti-submarine 
armament, and the first change I made on that was 
to remove the five-inch in the bow and put a 40 
millimeter quad up there, because we [85] expected 
more trouble from Kamikaze, I knew they were 
going to advanced islands, getting closer to the 
Japanese home base and Japanese planes, and these 
are the first ships we ever had quarter covered by 
a 40 millimeter twin, in addition to the quad on 
the bow. 

But that was the result of knowing where these 
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ships were going to operate and knowing what was 
needed from the reports of the commanders. 

Q. To sum up, as all these ships came over to 
you the specifications were there, they were already 
specified from previous experiments and from the 
battle reports in the meantime, and the succeeding 
changes in specifications were the result of changes 
in the tactics in the war with the Japanese, as the 
advance on Japan was being made the biggest 
threats to the transports was the submarine, so you 
put a five-inch gun in the bow and maybe some- 
thing else, but from the time of Leyte where you 
were getting closer to Japan, and with the practical 
destruction of the Japanese fleet, the submarine was 
no longer a threat, so you took one five-inch gun off 
the bow and you put some of the quads and the 40 
millimeters, and the reason for that was because at 
that time the Japanese had no particular effective 
fleet, and 1t was more important to defend the ship 
from enemy aircraft than from submarines ? 

A. That is right, and that was one of the fea- 
tures we [86] included and were able to get. 

Q. That was your function in regard to the 
specifications ? 

A. I eall them military characteristics. 

Q. Well, you performed the natural functions 
that your office was perfornnng, to see that any 
ships gotten out were best. equipped and designed 
to perform the function which they were going to 
be used for? A. That is correct. 

Mr. Collett: That is all. 
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mr. Pentz: ‘That is all. 

Mr. Walkup: Your Honor, I have located a ref- 
erence to the deposition; I think I should ask a cou- 
ple of more questions, if T may. 

The Court: Yes. 


Further Cross-Examination 
By Mr. Walkup: 


Q. Commander, are you qualified to tell us the 
meaning of the designation VC-2-S ? 

A. I believe so. VO-2 is Victory Cargo 2; S is 
steam, and it is my understanding that the VC-2 
design, the C-2 meant a ship of certain dimensions, 
a certain—approximate certain cargo capacity. Now, 
the straight C-2—I mean the VC-2, the difference 
between the VC-2 and the C-2 is in a little finer 
lines, capacity about the same, but with the horse- 
power of the C-3, which gave the C-2 a greater 
speed, the VC-2 a greater speed than the straight 
C-2. [87] 

Q. Now, referring to Plaintiff’s Exhibit C, which 
is Addendum Number 2, Contract MCc-15762, the 
particular ships I referred to as design VC-2-S- 
AP5. You say that the V stands for Victory ship? 

A. That is my understanding. 

Q. The C stands for cargo vessel? 

A. A eargo-type vessel of a certain capacity and 
dimensions, yes. 

Q. And the 2 means, does it not, between 400 and 
450 feet long, or do you know ? 
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A. I believe that is about right, yes. 

Q. And the S refers to steam propulsion? 

A. That is my memory, yes. 

Q. And the propulsion of these APA’s was the 
same as in all of the Victory cargo ships, was it 
not? There was no different engines put in them? 

A. Qh, no; oh, no, they had the basic C3 engines. 
The horsepower of the—the C-3 was a larger cargo 
vessel and had larger engines to give them a certain 
speed. It was my understanding that in this design 
the Maritime Commission fined the hull down a bit 
—hby ‘‘fining’’ I mean taking some of the beam out— 
and I think used larger engines, which gave the 
vessels an additional horsepower over a straight C-2, 
which would give it more speed than a straight 
C-2. 

Q. Now, it is true, then, is it not, that there 
were the [88] same engine facilities in the cargo 
vessels as in these APA’s, which was the modifica- 
tion of the cargo vessel with some naval features? 

A. Well, I think I stated before it was my un- 
derstanding the basic hull and engines—and I mean 
basic hull, which means the outside structure—I 
don’t mean the interior arrangement and engines— 
were the same, but, as I pointed out, there was addi- 
tional generator capacity required, additional re- 
frigerator capacity required, the galley facilities, 
messing facilities, double compartmentation, ballast- 
ing, and all that built in and specified in these 
vessels. 


